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CONSTITUTION. 



I. — N ame. 

This Association shall be called '* Massachusetts Bab Asso- 
ciation." 

n. — Object. 

The object of the Association shall be to cultivate the science 
of jurisprudence, to promote reform in the law, to facilitate the 
administration of justice, to further uniformity of legislation 
throughout the Union, to uphold the honor of the profession of 
law, and to encourage cordial intercourse among the members of 
the Massachusetts Bar. 

III. — Membership » 

Members of the Massachusetts Bar attending the first meeting 
for the organization of the Association shall be members thereof, 
entitled to vote. 

Any member of the legal profession in good standing, practis- 
ing in the Commonwealth of Massachusetts, who shall have been 
at the Bar of this State at least five years, may become a member 
by vote of the Association (or of the Executive Committee), 
upon recommendation of the Committee on Membership, and upon 
paying the annual dues of the current year within the period 
limited herein. But no person shall be entitled to vote at any 
meeting of the Association until be shall have been a member for 
at least six months preceding the said meeting. 

The Judges of the United States Courts residing in this State, 
the Justices of the Supreme Judicial Court, the Justices of the 
Superior Court and the Judges of the Land Court shall, during 
their respective terms of office, be honorary members of this 
Association, and exempt from dues. 

Other honorary members may be elected by the Association. 

Candidates for membership must be proposed in writing by 
three members of the Association. Nominations shall be sent to 

(5) 
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the Secretary, and by him referred to the Committee on Member- 
ship. This Committee shall report to the Kxecative Committee 
or to the Association the names of all candidates recommended 
for membership. Fitr^ tk^g&tire t6€^d in the Executive Com- 
mittee, or fifteen negative votes in the Association, shall suffice to 
defeat an election. 

IV. — Officers. 

The officers of the Association shall be a President, three or 
more Vice-Presidents, a Secretary, a Treasurer, and an Executive 
Committee, which shall consist of the President, the last ex-Presi- 
dent, the Secretary, and the Treasurer, all of whom shall be 
ex officio members, together with twenty-one other members to be 
chosen by the Association. 

No member shall be eligible for the office of President for more 
than one year in succession. No member shall be eligible for 
election to the Executive Committee, or appointmcf^t to any other 
standing committee, for more than three yeai^ la sodcession. 
The President shall be chairman of the Executive Committee. 
There shall be upon the Executive Committee one member at least 
representing each county. 

There shall be the following standing committees appointed 
annually by the President : 

Committee on Membership. 

Committee on Legislation. 

Committee on Legal Education. 

Committee on Judicial Appointments. 

Committee on Grievances. 

Committee on Nominations. 
Special committees may be appointed by the President on vote 
of the Executive Committee. 

V. — President, 

The President^ or, in his absence, one of the Vice-Presidents, 
shall preside at all meetings of the Association. He shall 
appoint all standing committees except the Executive Committee 
within thirty days after the Annual Meeting and shall fill all 
vacancies. 

VI. — Executive Committee, 

This Committee shall manage the affairs of the Association, 
subject to the provisions of the Constitution and By-Laws, and 
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shall be vested with the title to all its property, as Trustee thereof 
for the benefit of the Association. 

VII. — Treasurer. 

The Treasurer shall collect and, by order of the Executive 
Committee, disburse the moneys of the Association, and shall 
keep proper books of account^ make reports at the Annual 
Meeting of the Association, or from time to time to the Executive 
Committee, if so required, and discharge such other duties as 
shall be required of him by the Association or the Executive 
Committee. 

He shall, at the expense of the Association, give a surety 
company bond for the proper performance of his duties in such 
sum and in such form as shall be required by tlie Executive 
Committee. 

The Treasurer's report shall be audited annually, before its 
presentation to the Association, by two members of the Executive 
Committee, appointed by the President. 

VIII. — - Secretary. 

The Secretary shall keep a record of the proceedings of the 
Association, and notify officers and members of committees of 
their election or appointment ; shall issue notices of all meetings, 
and keep the seal of the Association, and discharge such other 
duties as shall be required of him by the Association, or by the 
Executive Committee. 

IX. — Committee on Membership. 

The Committee shall consist of eleven members. They shall 
consider and pass upon all nominations for membership and shall 
report thereon to the Executive Committee or to the Association. 

X. — Committee on Legislation, 

The Committee shall consist of fifteen members. It shall be 
the duty of this Committee to consider and report to the Associa- 
tion, or to the Executive Committee, such amendments of the law 
as in its opinion should be adopted ; also to scrutinize proposed 
changes of the law, and, when necessary, report upon the same ; 
also to observe the practical working of the judicial system of the 
State, and recommend, by written or printed report, from time to 
time, any changes therein which observation or experience may 
suggest, and, when authorized by the Association or the Executive 
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Committee, appear before the Legislature or its committees in 
belialf of the Association, to introduce, advocate, or oppose 
proposed legislation. 

This Committee shall also consider all matters pertaining to 
uniformity of legislation and shall co-operate with the Commis- 
sioners on Uniform Legislation and others to procure the enact- 
ment of uniform legislation throughout the United States. 

They shall make a report at the Annual Meeting of the 
Association on all matters of importance pertaining to legislation 
and law reform. 

XI. — Committee on Legal Education. 

The Committee shall consist of five members. It shall be the 
duty of this Committee to consider and report matters pertaining 
to legal education and admission to the Bar, so that a high stand- 
ard of legal attainment and character in the profession may be 
encouraged. 

XII. Committee on Judicial Appointments. 

The Committee shall consist of nine membera. It shall be the 
duty of this Committee to further in all proper ways the appoint- 
ment of suitable men to judicial office, to the end that the office of 
Judge may be rendered one of dignity and respect, with proper 
emolument, and that lawyers of high character, sound learning, 
wide experience, and judicial temperament may be placed upon 
the Bench. 

XIII. — Committee on Grievances. 

The Committee shall consist of fifteen members. This Com- 
mittee may receive and hear all complaints preferred against any 
member of the Bar for misconduct in his profession, provided the 
same be in writing, plainly and specifically stating the matter 
complained of, and subscribed by the complainant ; and with the 
approval of the Executive Committee it shall take such action 
thereon in the name of the Association as may be deemed proper. 

It shall have like power in the matter of expelling any member . 
of the Association. 

XIV. — Committee on Nominations. 

The Committee shall consist of nine members. The Committee 
shall meet not less than thirty days before the Annual Meeting, 
and shall nominate at the Annual Meeting a President, Vice- 
Presidents, Secretary, Treasurer, and Executive Committee. 
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They shall notify the Secretary of such DomiDations, so that the 
notice of the Annual Meeting may contain a list of such nomina- 
tions. 

Other nominations in writing may in like manner be made for 
any of such offices by not less than nine members of the 
Association. 

XV. — Meethigs, . 

The Annual Meeting of the Association shall be held at such 
time and place as the Executive Committee shall determine. 

Special meetings may be called at any time by the President or 
Executive Committee of their own motion ; and shall be called by 
the Secretary upon the request of fifty members, in writing, 
specifying the purpose thereof. At such special meeting no busi- 
ness shall be transacted except such as shall be specified in the 
notice thereof. 

The Executive Committee and the Committee on Legislation 
shall meet in joint session not less than two weeks before such 
Annual Meeting, and shall prescribe such subjects for considera- 
tion at the Annual Meeting as said committees shall deem 
advisable. Due notice of the time and place of the Annual 
Meeting shall be given to each member of the Association by a 
notice which shall specify the matters to be brought before the 
Annual Meeting, as ordered by said committees. The actual 
expenses of said Executive Committee and said Committee on 
Legislation, when certified by the chairmen of said committees, 
respectively, shall be paid by the Association. 

Nothing herein contained shall prevent the consideration at the 
Annual Meeting of any other business that may be regularly 
brought before it. 

Each county, city, or local Bar Association of this State may 
annually appoint delegates, not exceeding three in number, to 
attend the meeting of this Association. Such delegates, if not 
regular members of this Association, shall be entitled to all the 
privileges of membership at and during the said meeting, except 
that of voting. 

XVI. — Quorum. 

At any meeting of the Association those present shall constitute 
a quorum. At a meeting of the Executive Committee or any 
standing committee whose membership exceeds ten, one-third shall 
constitute- a quorum. Three members shall constitute a quorum 
of any committee whose membership is ten or less. 
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' XVII. — Dues. 

• 

Each member shall pay five dollars to the Treasurer as annual 
dues and the same shall be payable on the first of January in each 
year. 

Any member iu arrears for more than one year shall be dropped 
from the roll of membership, but upon payment of arrears, and 
upon written application, may be reinstated by the Committee on 
Membership. 

XVIII. — Elections. 

At each Annual Meeting there shall be elected the officers of 
the Association, who shall hold their offices from the close of one 
Annual Meeting until the close of the succeeding Annual Meeting, 
or until their successors are elected. 

In case of a vacancy in any office it shall be filled by appoint- 
ment by the Executive Committee. 

XIX. — Amendments and By-Laws. 

This Constituti()n may be altered or amended by a vote of two- 
thirds of the members present at any Annual Meeting, but no such 
change shall be made at any meeting at which less than thirty 
members are present. 

The Association may at any Annual Meeting, or any special 
meeting called for the purpose, adopt By-Laws or amend the same. 
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OFFICERS, igip. 



JPresident. 
RICHARD OLNEY. 

Vice-Presidents. 
WILLIAM H. BROOKS. JOHN C. HAMMOND. 

CHARLES W. CLIFFORD. ALFRED HEMENWAY. 

SAMUEL K. HAMILTON. MOORFIELD STOREY. 

Secretary, 
ROBERT HOMANS, Boston, Mass. 

Treasurer, 
CHARLES E. WARE, Fitchburg, Mass. 

Executive Committee, 

LoYED E. Chamberlain. Richard W. Irwin. 

RoBci^T G. Dodge. Andrew J. Jennings. 

James R. Dunbar. Robert A. K^iight. 

William H. Dunbar. William H. Niles. 

Samuel J. Elder. Herbert Parker. 

Asa p. French. Oliver Prescott. 

T. HovEY Gage. James M. Swift. 
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Heman a. Harding. Alden P. Wijite. 

Charles E. Hibbard. Frederick N. Wikr. 

Savuel Williston. 
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COMMITTEES FOR 1910. 



Committee on Membership, 

Edmund K. Arnold Boston. 

Hugh Bancroft Cambridge. 

Charles H. Beckwith ....... Springfield. 

John M. Malonet Ayer. 

E. Mark Sullivan Salem. 

Henry H. Thayer Worcester. 

James K. Kerwin Lowell. 

Ralph A. Stewart Brookline. 

Kndicott p. Saltonstall Boston. 

Charles S. Rackemann Milton. 

Committee on Legislation. 

Charles F. Baker Fitchburg. 

Christopher T. Callahan Holyoke. 

Charles W. Clifford New Bedford. 

Frederick A. Fisher Lowell. 

John D. McLaughlin Boston. 

John W. Cummikgs Fall River. 

William H. Niles Lynn. 

Frederick S. Hall Taunton. 

Charles E. Hibbard Pittsfield. 

George S. Taft Worcester. 

Augustine J. Daly Boston. 

Lee M. Friedman Boston. 

George W. Anderson Boston. 

Robert Homans Boston. 

Committee on Legal Education. 

John W. Mason Northampton. 

Joseph H. Beale Cambridge. 

Joseph B. Warner Boston. 

S. H. E. Freund Boston. 

Alden p. White Salem. 

Committee on Judicial Appointments. 

Walter S. Robinson Springfield. 

James D. Colt Newton. 

Henry V. Cunningham Boston. 
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F. E. DiTNBAR Lowell. 

Boyd B. Jones Haverhill. 

Frank F. Dresser Worcester. 

Edmund A. Whitman Cambridge. 

CommiUee on Orievances. 

HoLLis R. Bailey Cambridge. 

Frederick P. Cabot • • • Boston. 

Benjamin N. Johnson Lynn. 

Patrick M. Keating Boston. 

George R. Nutter . • Boston. 

Francis Peabody, Jr Milton. 

Roger F. Sturgis Boston. 

William D. Turner Brookline. 

Gardner K. Hudson Fitchburg. 

James A. Lowell ^ Boston. 

Jeremiah Smith, Jr Cambridge. 

William G. McKechnie Springfield. 

James M. Morton, Jr Fall River. 

Arthur D. Hill Boston. 

Edward T. Esty Worcester. 

Committee on Nominations. 

Thomas M. Babson Boston. 

E. C. BuMPUS Boston. 

Hugo A. Dubuque Fall River. 

Joseph D. Fallon Boston. 

James J. Myers Cambridge. 

Henry M. Rogers Boston. 

John R. Thayer Worcester. 

Ernest H. Vaughan Worcester. 

F. G. Woodman Springfield. 
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NOTICE OF ANNUAL MEETING. 



To the Members of the Massachusetts Bar Association : 

The Annual meeting of the Massachusetts Bar Association will 
be held at the American House, Hanover Street, Boston, Saturday, 
December 17, 1910, at 11 a.m. 

The first business taken up will be the election of officers for 
the ensuing year, and then will follow such other regular business 
as the Constitution of the Association prescribes. 

As soon as the regular business is disposed of, the special sub- 
jects to be considered by the meeting, as set forth below, will be 
taken up. 

At 1.30 P.M. the Association will serve lunch to the members. 

After lunch the consideration of the special subjects for discus- 
sion will be resumed and continued until adjournment. 

The Committee on nominations has made the following nomina- 
tions for officers : 

For President : 
Alfred Hemenway. 

For Vice-Preiidenis : 
William H. Brooks. Jambs R. Dunbar. 

Charles W. Clifford. Samuel K. Hamilton. 

James E. Cotter. John C. Hammond. 

For Secretary : 
Robert Homans. 

For Treasurer : 
Charles E. Ware. 

For Fxecuiive Committee : 
HoLLis R. Bailey. Loyed E. Chamberlain. 

Henry H. Baker. Robert G. Dodge. 

Paul R. Blackmur. William H. Dunbar. 
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Lee 'M. Friedman. Robebt A. Knight. 

T. HovBY Gage. William H. Niles. 

Frederick L. Greene. Herbert Parker. 

Charles E. Hibbard. James M. Swift. 

Richard W. Irwin. James H. Vahey. 

Andrew J. Jennings. Joseph B. Warner. 

Patrick M. Keating. Alden P. White. 
Frederick N. Wier. 

Article XIV. of the Constitutioii provides that other nomioa- 
tioDS may be made in writing by not less than nine members of 
the Association. 

SPECIAL SUBJECT FOR CONSIDERATION. 

Under Article XV. of the Constitution, the Executive Commit- 
tee and the Committee on Legislation are directed to meet in joint 
session not less than two weeks before an annual meeting of the 
Association, and prescribe such subjects for consideration at that 
meeting as the committees sitting jointly may deem advisable. 
These two committees of the Association have met in joint ses- 
sion, as directed by the Constitution, and have voted 

" that the Subject for Consideration by the next annual meet- 
ing of the Association be, — the adoption or modification of 
the report of the Committee on Legislation upon the ''Report 
of the Commission appointed to investigate the causes of delay 
in the administration of justice in civil actions.' " 

In accordance with a vote of the Executive Committee, the 
Secretary has formulated, as stated below, those conclusions of 
the Committee on Legislation which seem most appropriate for 
discussion in a general meeting. Where a member of the com- 
mittee has expressly dissented from the conclusion of the general 
committee, that fact is noted. 

The conclusions are as follows : 

1. It is advisable that sittings of the Supreme Judicial Court 
for the Commonwealth be in the future held only in Boston. 
(Mr. F. S. Hall dissents.) 

2. It is advisable that jurisdiction of libels for divorce and 
petitions for annulling and confirming marriages be transferred 
from the Superior Court to the Probate Court. (Messrs. W. H. 
Niles and J. D. McLaughlin dissent.) 

3. Except for the changes of practice recommended by the 
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State Commission in respect to the insolvent estates of deceased 
persons, it is inadvisable to change the present practice of the 
Probate Court and of the Supreme Court of Probate. 

4. It is inadvisable to follow the recommendations of the Com- 
mission which would require the payment of a $10 fee as a condi- 
tion to claiming a trial by jury, and which would confer upon the 
courts the general power to require a litigant to furnish an endoi'ser 
for costs. 

5. It is inadvisable to adopt the recommendation of the Com- 
mission which would allow a defendant by filing an aflSdavit of 
*' no merit *' to compel the plaintiff to make out a prima facie case 
by affidavit presented at a preliminary hearing before the Court. 

6. That Section 62 of the bill proposed by the Commission be 
approved. (Messrs. W. H. Niles and F. A. Fisher dissent.) 
Section 62, amending Section 25 of Chapter 175 of the Revised 
Laws, reads as follows : 

" Depositions may be taken as provided in this chapter, to 
be used before courts, magistrates or other persons authorized 
to examine witnesses, except in criminal cases. The court 
or a judge may, in any cause or matter pending before it or 
him, where it shall appear necessary for the purposes of 
justice, make any order for the examination upon oath before 
the court or judge or any officer of the court, or any other 
person, and at any place, of any witness or person, and may 
empower any party to any such cause or matter to give such 
deposition in evidence therein on such terms, if any, as the 
court or judge may direct." 

7. That instead of the recommendations of the Commission as 
to the respective jurisdictions of the Superior, and of the Muni- 
cipal, District, and Police Courts, and of appeals from the latter 
to the former, a bill be recommended to the Legislature, provid- 
ing in substance that a plaintiff by bringing suit in a Municipal, 
Police or District Court shall waive the right at any time to claim 
a trial by jury, but shall not waive an appeal ; that appeals may 
be taken as now provided by law from inferior courts to the 
Superior Court upon the giving of a bond in the sum of $200 ; 
that in any action appealed from a lower court, or brought origi- 
nally in the Superior Court when a verdict or finding of less than 
$200 is found, the Superior Court shall have general power to 
withhold costs, award double costs, or award a reasonable counsel 
fee ; and that at the trial in the Superior Court of an appealed 
case, any memorandum of decision of the judge of the lower court 
may be read in evidence and given the same weight as that given 
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an auditor's report. (Upon this last matter, namely, the recogni- 
tion to be given the memorandum of decision of tlie judge of the 
lower court, Messrs. W. H. Niles, G. W. Anderson, and C. T. 
Callahan diss;ent.) 

The Committee on Legislation is made up of the following: 
C. F. Baker, Fitchburg; C. T. Callahan, Holyoke ; C. W. Clifford, 
New Bedford ; F. A. Fisher, Lowell ; J. D. McLaughlin, Boston ; 
J. W. Cummings, Fall River ; W. H. Niles, Lynn ; F. $• Hall, 
Taunton ; C. E. Hibbard, Pittsfield ; G. S. Taft, Worcester ; A. J. 
Daly, Cambridge; L. M. Friedman, Boston; G. W. Anderson, 
Boston ; R. Homans, Boston. 

In order to carry out the desire of the Bar at large that the 
Association be made a working organization, the Executive Com- 
mittee earnestly request a large attendance and appeal for the 
presence of every member. 

ROBERT HOMANS, 

Secretary y Massachusetts Bar Association, 
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FIRST ANNUAL MEETING. 



Pursuant to the foregoing call, the first annual meeting 
of the Massachusetts Bar Association was held at the 
American House, Boston, Saturday, December 17, 1910, 
at 11 A.M., the President, Hon. Richard Olney, presiding. 

After calling the meeting to order, the President delivered 
the following address : 

THE PRESIDENT'S ADDRESS. 

Gentlemen : The Massachusetts Bar Association now 
closes the first year of its existence and it seems to be 
desirable, perhaps obligatory, that the retiring President 
should give a brief account of the principal doings of the 
Association during the year. 

The first meeting of the Association was held on the 
evening of December 22, 1909, and was simply for the 
purposes of organization. It was supplemented by a dinner 
at the Hotel Somerset at which the guests of the Association 
were the Chief Justice of the Commonwealth and one of the 
most eminent members of the New York Bar, Mr. Horn- 
blower. Both made interesting and instructive addresses, 
which were listened to with much pleasure. Mr. Horn- 
blower's presence was specially appreciated inasmuch as he 
made the journey to Boston solely for the purpose of help- 
ing inaugurate the new Association and of advising us of 
the plan and purposes of the Bar Association of New York 
and of the beneficial results accomplished by it. That this 
first meeting was a great success will undoubtedly be gen- 
erally admitted and it was a natural suggestion that another 
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evening meeting followed by a dinner should be held at this 
time. But the Executive Committee considered that it 
would be well to emphasize the fact that the Massachusetts 
Bar Association is primarily a working body and that it 
would not be wise to make a dinner a regular feature of 
each annual meeting, the objects of the Association being as 
follows : 

"To cultivate the science of jurisprudence, to promote 
reform in the law, to facilitate the administration of justice, 
to further uniformity of legislation throughout the Union, 
to uphold the honor of the profession of law, and to encour- 
age cordial intercourse among the members of the Massa- 
chusetts Bar . . ." 

The President, for the purpose of effecting those objects, 
is authorized to appoint standing committees whose mem- 
bers are to serve for one year and are not eligible for re-ap- 
pointment after three successive years. The committees 
appointed during the year have been a Committee on Mem- 
bership, a Committee on Legislation, a Committee on 
Judicial Appointments, a Committee on Grievances, and a 
Committee on Nominations. Reports from some, if not all, 
of these committees will be presented to you to-day. They 
will show that the committees have undertaken the work 
assigned to them with a zeal which promises well for the 
future. 

To the work of several of the committees it may l>e 
desirable to call special attention. The Committee on 
Grievances, for instance, report in part as follows : 

" Our Association as a part of its work has undertaken 
the matter of procuring disbarment proceedings against 
members of the bar who are found to be guilty of profes- 
sional misconduct. 

We believe that there is no field in which the Massachu- 
setts Bar Association can do more important work. The 
Committee on Grievances has already begun work in earnest. 
Disbarment proceedings have been instituted in one case and 
several other cases are under consideration. 

If our work is to be effective we must have proper 
co-operation on the part of all the members of our Supreme 
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Judicial and Superior Courts. The work h not pleasant 
and the local bar associations, as I am informed, outside ot 
Suffolk County, have not done very much to purify the bar. 

Justice should be tempered with mercy, but too much 
weight ought not to be given to individual hardships and 
Grievance Committees and the Courts should not allow 
sympathy for wrongdoers to prevent prompt and decisive 
action in those cases where members of the bar are shown to 
have been guilty of serious wrongdoing. 

The good name of our profession is at stake, and it is the 
duty of all honest members of the bar and all members of the 
Court to see to it that proper steps are taken to remove dis- 
honest practitioners. 

Until the public is convinced that members of the bar are 
trustworthy we shall be unable to accomplish the work and 
exert the influence which the community has a right to 
expect from us." 

These reflections and suggestions of the Committee on 
Grievances are so eminently sound and just that there can 
be no question of their approval by the Association. That 
the Bar should command public confidence is of the greatest 
importance both to itself and the community, and it can 
deserve and receive that confidence only by reprehending 
and punishing any conduct on the part of its members incon- 
sistent with true professional ideals. 

A code of legal ethics has already been approved by the 
American Bar Association. It is under consideration of a 
sub-committee of the Executive Committee and will be 
reported upon at another meeting. 

The Committee on Legislation has been diligent in con- 
sidering the most important matter pending before the last 
Legislature, namely, the report of the State Commission 
appointed to consider the means of expediting the trial of 
civil actions. But it immediately perceived that it was 
impossible within the time which busy members of the Bar 
could give to reach any satisfactory conclusion upon many 
of the features of the bill prepared by the State Commis- 
sion. Therefore, with the consent of the Executive Com- 
mittee, it represented to the Committees in chaise of the 
Commission's bill that it would be wise if action on the bill 
were postponed until the session of the General Court in 
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1911. The suggestion was acquiesced in, and the only- 
part of the Commission's bill enacted at the last session of 
the Legislature was that section which provided for the 
sitting of only one judge in capital cases. 

It is obvious that, as the action of the Legislature Jn 
postponing action upon the State Commission's bill was 
taken at the request of this Association, there is put upon 
it special responsibilities. It should appear before the 
Legislature at its coming session prepared to state what 
portions of that bill it approves or disapproves and to give 
in full the reasons which justify its conclusions. The sub- 
committees on the subject, realizing this aspect of the 
matter, have had constant sessions during the summer, and 
their reports, together with the action of the full Committee 
thereon, will be laid before you to-day. It is to be hoped 
that the views of the Committees will be fully canvassed 
and such definite results reached that they can be placed 
before the Legislature with the full endorsement of the 
Association. The subject-matter is of great importance to 
the Bar and the public at large and there is no question that 
any action taken by the Association after the careful 
deliberation that has been given to the matter will have and 
deserve great weight. 

The Executive Committee will submit to you to-day a 
report recommending that an invitation be extended to the 
American Bar Association to hold its meeting next summer 
in Boston. In connection with such recommendation a 
very brief account of the American Bar Association and 
its work, furnished by a member of the Committee, cannot 
be out of place : 

" Since it was organized in 1876 it has done a very large 
amount of work for the benefit of the legal profession and 
for the public welfare. 

In the matter of legal education it has been instrumental 
in securing more thorough training and higher standards. 
Through its eflbrts. State Boards of Bar Examiners have 
been established in a majority of the States, and a Law 
School Association has been organized which holds meet- 
ings annually in connection with those of the American Bar 
Association. 
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In the matter of Uniformity of Legislation throughout 
the country it took action as early as 1890, which led to the 
appointment in the different States of Commissioners for 
the Promotion of Uniformity of Legislation in the United 
States. There are now Commissioners in very nearly all 
the States and Territories, and a Conference is held annually 
in connection with the meetings of the American Bar 
Association. 

A new President of the American Bar Association is 
elected each year and it is a part of his duty to give in his 
address a synopsis of the most important legislation of the 
year. 

The President this year is the Hon. Edgar H. Farrar, of 
New Orleans, Louisiana. 

At the present time there are nearly four thousand mem- 
bers, and the membership is constantly increasing." 

It is proper to add that, in determining whether or not 
the invitation shall be given, the responsibilities undertaken 
should not be overlooked. If the invitation is given, it is 
probable that it will be accepted and that the attendance of 
members from all over the country will be large. The 
hospitalities extended to the American Bar Association at 
other meetings have been on quite an extensive scale. 
Considerable sums of money have been raised and expended, 
and much energetic work has been devolved upon the offi- 
cers and committees of the inviting Association. If we 
assume to act as the host to the American Bar Association 
for its next annual meeting, there should be no falling off 
in the nature and extent of the hospitality provided. 

This brief notice of the activities of the Association and 
its Committees during the past year does not, I am aware, 
do them justice. Neither does it acknowledge the valuable 
services of the Secretary whose efficiency and whose 
courtesy in responding to the many and various calls upon 
him deserve the highest praise. Circumstances, unforeseen 
and beyond my control, have prevented my giving the 
affairs of the Association the attention I had expected. 
But the need of working bar associations, their importance, 
and their capacity for usefulness are the more apparent and 
impressive the more they are considered. Admirably 
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stated in our Constitution as are the purposes of our Asso- 
ciation, there would have been no exaggeration if the 
clause enumerating them had contained a final sentence to 
the eflTect that it aimed " to promote the great end for which 
all civilized society is organized." That end is the perfect 
administration of justice, whether as between man and man 
or as between the State and the individual. You all 
remember the striking rhetoric with which Lord Brougham 
voiced the idea in his famous tribute to trial by jury. " In 
my mind," said he, " he was guilty of no error, he was 
chargeable with no exaggeration, he was betrayed by his 
fancy into no metaphor, who once said that all we see about 
us, Kings, Lords, and Commons, the whole machinery of 
the State, all the apparatus of the system and its varied 
workings, end in simply bringing twelve good men into a 
box." It would be natural to suppose that a country 
settled by men of the English race and notable for its 
democratic institutions, would give to the world a shining 
example of general reverence for law and of the purity and 
eflBciency of the administration of justice. But the melan- 
choly and undeniable fact is that we are distinguished 
among the nations for widespread and chronic lawlessness ; 
that the Court of Judge Lynch seems to be constantly in 
session ; that lynchings for homicide are actually more 
numerous than legal executions ; that, if a malefactor is rich 
enough, the probabilities of his suffering the just penalties 
of the law are slim indeed ; and that radical reforms in the 
application and execution of the laws, and of the criminal 
laws in particular, are imperatively required. Such reforms 
will be made and become effective only in response to the 
demands of public sentiment, and for the creation of that 
public sentiment and for making it effective, the community 
naturally looks and has a right to look to its lawyers. It is 
in just this connection that Bar Associations like our own 
become of obvious value. Speaking or acting by and for 
himself only, the most eminent lawyer may often fail 
to make himself felt. But, with the united Bar of a 
State behind him, its humblest representative is the organ 
of a political and social force which is sure to impress the 
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public mind and must be reckoned with by legislators and 
all others in authority. On these grounds, which might be 
Amplified to almost any extent if the limits of this occasion 
permitted, the existence of the Massachusetts Bar Associa- 
tion seems to be not merely justified but imperatively 
required. Work of the most vital character in connection 
with the administration of justice is to be done and a 
co-operating and united Bar is the fitting, if not the only 
instrumentality, by which it can be accomplished. This 
Association will hardly live up to the general reputation of 
Massachusetts if it permits any other Bar Association to 
«xcel or even equal it in intelligent and earnest efforts for 
such reforms in the administration of justice as the public 
interests call for. 

ORDER OF BUSINESS. 
Mr. E. C. BuMPUS : Mr. President, I have been re 
quested to make this motion : 

" The order of business at this and other meetings of 
the Massachusetts Bar Association shall be as follows : 

1. The reading of the records of the last meet- 

ing. 

2. Treasurer's report. 

3. Report of the Executive Committee. 

4. Report of the Committee on Membership. 

5. Report of the Committee on Legislation. 

6. Report of the Committee on Legal Education. 

7. Report of the Committee on Judicial Appoint- 

ments. 

8. Report of the Committee on Grievances. 

9. Report of the Committee on Nominations. 
10. Special subjects prescribed for discussion by 

the Executive Committee and the Commit- 
tee on Legislation sitting jointly." 

The motion was put to vote and carried. 
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RECORDS OF LAST MEETING. 

The President : The first business now is the records of 
the last meeting, to be read by the Secretary. 

The Secretary : Mr. President, there were no formal 
records kept of the meeting of organization. The addresses 
made by the gentlemen who spoke have been preserved in 
the records and the only other matters relate to the adop- 
tion of the constitution and the election of officers. I 
perhaps may read some brief extracts from what appears in 
the records of the Association. 

The Secretary read from the records of the meeting for 
organization, held Wednesday, December 22, 1909, the 
minutes of the business transacted. 

The President : If no objection is made, the records as 
read will stand approved. I hear no objection. 

The next business in order is the report of the Treasurer. 

The Treasurer, Mr. Charles E. Ware, read the following 
report : 

TREASURER'S REPORT. 

To the Massachusetts Bar Association : 

Herewith is presented the first Annual Report of the 
Treasurer of the Massachusetts Bar Association. 

The year began with 609 names on the Treasurer's books 
of whom one died before the end of January, 1910, the 
names of two were included by mistake and three stated 
that they did not care to belong. Sixteen names were 
afterwards added on nomination by the Committee on Mem- 
bership, making 619 names reported as members, of whom 
528 have paid their dues for 1910, leaving 91 who have not 
paid. On the sixth day of May a sealed letter was sent to 
all delinquent members, since which time 78 have paid. 

In accordance with the terms of Section XVII. of the 
Constitution, all members who fail to pay their dues for 
more than one year shall be dropped from the roll of mem- 
bership, after which time, upon' payment of arrears, and 
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upon written application, they may be reinstated by the 
Committee on Membership. To avoid the penalty of this 
clause all unpaid dues should be paid on or before the 
thirty-first day of the current month. 

MASSACHUSETTS BAR ASSOCIATION. 

Boston, Mass., December 17, 1910. 

528 Annual Dues $2,640.00 

From Organization Committee : 

Balance of Dinner Fund from Lee M. Freidman . . 68.45 

Balance of Dinner ticket received from E. A. Thurston .50 

Received interest on deposit in Fitchbnrg National Bank 
' to November 30, 1910 33.06 



$2,742.01 



Expense Account. 
1910. 
Feb. 3. Paid Samuel Usher, printing . . . $105.50 
*'' 3. ^* H. E. Remington & Co., stamp for 

Treasurer .50 

** 3. ' '•* H. M. Downs Printing Company, 

printing receipts and envelopes . 2.75 

*' 3. *^ Thomas Groom & Co. a/c books for 

Treasurer . . . . 3.85 

*' 3. '* C. E. Wallace, P.M., stamped envel- 

opes. Treasurer (1,000) . . 21.24 

" 8. '* C. E. Wallace, P.M., stamped envel- 

opes, Treasurer (500) ... 10.62 

'''• 15. **• Massachusetts Bonding Insurance 

Company bond for Treasurer . 12.00 
** 19. ** Hollis R. Bailey organization ex- 
pense a/c 131.00 

March 4. *' Thomas Groom & Co., books for Sec- 
retary 6.50 

** 4. ** Frank H. Burt, reporting speeches, 

Organization Dinner . . 9.00 

April 8. ** Addison C. Getchell & Son, stamped 

envelopes (Secretary) . 12.50 

** 8. *' Addison C. Getchell & Son, 500 letter 
heads and 500 applications for 

membership 8.00 

«' 8. ** Addison C. Getchell & Son, 1,000 
pamphlets Officers ajid Constitution 
Massachusetts Bar Association . 35.00 

"• 8. ** Thomas Groom & Co., letter book 3.00 

" 8. "• Library Bureau . . 9.00 

May 19. ** Sentinel Printing Company, 175 cir- 
cular letters (Treasurer) . . 2.25 



Amounts carried forward y $372.71 $2,742.01 
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Amounts brought forward, $372.71 $2,742.01 

July 12. Paid James M. Swift, traveling expenses . 4.00 

*i 30. ** E. S. Swift & Co., copies of reports . 9.46 

Oct. 26. ** Tiie Rockwell & CliurchiU Press, 
printing reports of Committees on 
different branches of tlie Report of 
the '* Committee on Expediting 
Civil Trials, etc." . . . . 51.76 

'* 29. ^* The Rockwell & Churchill Press, 

1,000 letter heads .... 6.60 

Nov. 12. '* The Rockwell & Churchill Press, 
Report Sub-Committee, Sects. 7- 

16, 63-66 7.00 

" 12. ** Expense of Treasurer and Secretary 

a/c Annual Meeting, auto . . 3.60 
Dec. 17. ** Charles E. Hibbard, traveling ex- 
penses 18.30 

472.21 



Balance on hand $2,269.80 

Respectfully submitted, 

CHAS. E. WARE, 

Treasurer. 

Mr. Ware : This morning an auditing committee of 
two have been appointed by the Treasurer, whose report 
they have asked me to annex and read. 



REPORT OF AUDITING COMMITTEE. 

The undersigned committee of the Executive Committee 
appointed by the President to audit the report of the Treas- 
urer for the year 1910 report that thej^, having examined 
the Treasurer's vouchers and books, find the cash on hand 
to be $2,269.80, and his accounts correct. 

KiCHARD W. Irwin, 
Frederick N. Wier, 

Auditmg Committee. 

December 17, 1910. 

On motion, the report of the Treasurer was ordered 
accepted and placed on file. 

The President : Keports from the Executive Committee 
iare next in order. 
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REPORT OF EXECUTIVE COMMITTEE. 

Invitation to American Bar Association, 
Mr. William H. Dunbar : Mr. President and Gentle- 
men of the Massachusetts Bar Association : The Executive 
Committee have instructed me to report upon the proposi- 
tion for inviting the American Bar Association to meet in 
Boston at its annual meeting the coming August. The 
Committee have considered the matter and are resolved in 
favor of extending such » an invitation, understanding that 
there is a probability that it will be accepted. It has 
seemed to the Committee that the advantages of having the 
American Bar Association meet here — the advantages to 
New England, to Massachusetts and to our profession in 
Massachusetts — are sufficiently obvious and that the advan- 
tages to this Association of extending such an invitation 
are also obvious in the increased interest that it would 
excite and the position that it might be expected to give 
our Association. The Committee have not been unmindful 
of the responsibilities which such an invitation entailed, 
but they believe that those responsibilities can be met with- 
out there being any falling off from the hospitality which 
has been extended by other associations in giving similar 
invitations. The Committee therefore report to this Asso- 
ciation in favor of extending to the American Bar Associa- 
tion an invitation to meet here next August. 

The President : The report of the Executive Committee 
on the question which has just been stated by Mr. Dunbar 
is before the Association for its action. The motion is that 
the report be accepted and the recommendation adopted. 

Mr. M. F. Dickinson : Mr. President, I should like very 
heartily to approve this action of the Executive Committee 
and hope that our action will be unanimous. Some of us 
have been connected with the American Bar Association a 
good many years and the presiding officer knows very well 
and has spoken very properly of the extent and the useful- 
ness of the work done by that organization. Its beginnings 
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were promoted by a distinguished group of men, one of 
whom has just been elected Governor of the State of Con- 
necticut, whom some of the oldest of us are glad to call 
"Sim" Baldwin — Judge Baldwin. I was on the Executive 
Committee of that Association at one time and I want to say 
that the urgency with which the Association has been 
invited to visit various States has been very great. There 
are always many applications for the Association to meet in 
different States and committees have visited the Executive 
Committee of the Association at times from as far west as 
California and Washington in order to secure the attend- 
ance of the Association. Among the incidental advantages 
of having the Association meet in a particular State is the 
number of new members who are always gathered in from 
that State when a meeting is held in any given locality, and 
that would be the result here. While Massachusetts is still 
one of the largest in its membership in the American Bar 
Association, it is fair to say it has not been perhaps the 
most influential. But the work done by the Law School 
Division, and by the Committee on Uniformity of Laws 
and one other committee have been very important in the 
Association, and it is high time that we had another meet- 
ing of the American Bar Association here. It will be remem- 
bered that about ten or twelve or fifteen years ago we had 
a very enthusiastic meeting in Massachusetts. It was the 
largest and most important meeting that had ever been held 
anywhere by the American Bar Association, I think, and I 
believe Mr. Olney presided at that meeting ; at any rate, he 
spoke at the banquet which was held at the Algonquin 
Club — I remember that very well — and the meeting was 
a great success. I should be very sorry if this Association 
did not unanimously invite the American Bar Association 
to come here. The burden that has been spoken of is not 
a serious one when distributed over the membership of this 
Association in this State. Moreover, I know that the feel- 
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ins: of the leadins^ members of the American Bar Associa- 
tion is that it is not wise for local associations to entertain 
too extensively. In some places where the Association has 
met too much time has been taken up with excursions, which 
have interfered seriously with the business of the meetings. 
Now, if we give them a banquet and if the Chamber of 
Commerce will take them down the harbor, that is about 
all that need be done. There are plenty of things for the 
members to do in the transaction of their own business. I 
hope that we shall have a unanimous and hearty invitation 
given to the American Bar Association to meet here next 
August, and I hope that every member will do his utmost 
if they come to make the meeting a grand success. I 
heartily approve the motion. 

Mr. HoLLis R. Bailey : Mr. President, a single word. 
The banquet is not given by the inviting association ; the 
American Bar Association takes care of that entirely and 
each member pays for his own dinner, so that the expense is 
confined to an excursion, perhaps to Plymouth or some 
other historic place, and some inexpensive meeting which 
may interest the visiting members. As Mr. Dickinson has 
said, they do not want too much of their time taken up with 
hospitalities, but they of course are glad to be welcomed and 
they are glad to make the acquaintance of the members of 
the Bar in the different parts of the country. 

The President : Does any other gentleman desire to l)e 
heard on Mr. Dunbar's motion ? If not, the question is on 
accepting and adopting the recommendation of the Com- 
mittee on the proposition to invite the American Bar Asso- 
ciation to meet here next summer. 

Being put to vote, the motion was unanimously carried. 
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REPORT OF COMMITTEE ON MEMBERSHIP. 

Mr. Charles S. Rackemann : Mr. President, Gentle- 
men : In behalf of the Membership Committee, I will report 
that we have held three meetings during the past year. 
Twenty-three new names have been submitted to us and 
have been approved ; one other was rejected. In behalf of 
the Committee, I would like to call your attention to a few 
figures. In round numbers the members of the Bar prac- 
tising in Boston are 2,700, and those outside of Boston, in 
the rest of the Conunonwealth, are 2,000 ; about 4,700 in all. 
The Bar Association of the city of Boston has a membership 
which comes to 28 per cent, of the local Bar and it represents 
16 per cent, of the Bar of the State. This Association has 
but 12 percent, of the membership of the Bar throughout 
the State. It seems to this Committee that the membership 
should be very much amplified and that it should be done 
soon. In order to make this a State Bar Association and a 
representative association, it must have a very much larger 
membership. We recommend that the Executive Committee 
consider this matter and our committee, if we are continued 
— I believe our term of office expires to-day, but we trust 
that our successors, if we do not succeed ourselves, will 
co-operate with the Executive Committee. 

We make two distinct recommendations. The first is 
that meetings be held in different parts of the Common- 
wealth, that is to say, that the Association do not always 
have its meetings in Boston, but that it sometimes have a 
meeting in Springfield and sometimes a meeting in Worces- 
ter. That will stimulate the interest in the Association 
and will give a far better opportunity for the members of 
the Bar throughout the State to become acquainted. 

The next recommendation is that the members be urged 
in some way to bring in their friends, that those who are 
already in be stimulated to invite others to join, so that 
many more names may be presented every year hereafter 
than have been presented in the last twelve months. 

The President : What action will you take on the 
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report of Mr. Rackemann for the Committee on Member- 
ship? 

Mr. M. F. Dickinson : I move that the report be 
accepted and the recommendations adopted. 

Mr. Frederick P. Fish: Mr. President, does that 
include the recommendation that there be meetings in 
Springfield and Worcester? 

The President : It does. 

Mr. Fish : It seems to me that is a matter which the 
Executive Committee might want to consider before taking 
definite action. 

Mr. Dickinson : I will move, then, that the report be 
accepted, which disposes of the report of the committee 
and leaves this subject for future action by the Executive 
Committee. 

The President : That the recommendations be referred 
to the Executive Committee. 

Mr. Dickinson : I will move that. 

The President : The motion is that the report be 
accepted and the recommendations of the report be referred 
to the Executive Committee for action. 

The motion was carried. 

The President : The next business in order is the 
report of the Committee on Legislation. 

Mr. William H. Niles (Lynn) : Mr. President, inas- 
much as the committee having charge of the matter of dis- 
cussion at this meeting has selected the report of the 
Committee on Legislation as the topic of discussion, I 
would ask that the consideration of this matter be left until 
we come to the point of discussion, and then I shall desire 
to have something to say for that committee. 

The President : The sugrorestion of Mr. Niles is that the 
report of the Committee on Legislation be postponed until 
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the reports of other committees are considered — is that the 
suggestion ? 

Mr. NiLES : Until we come to the point of the discussion 
of the report of the Committee on Legislation. 

The President : If there is no objection, the suggestion 
will be followed. 

Mr. NiLES : I don't know at just what point in the order 
that will come. 

The President : Passing the report of the Committee 
on Legislation at present, the next business is the report 
of the Committee on Legal Education. Is there any report 
from that committee ? 

REPORT OF COMMITTEE ON LEGAL 
EDUCATION. 

Mr. John W. Mason (Northampton) : This committee 
has made no formal report. We have met and organized 
ready to work in conference with the Bar Examiners, but 
we have no special recommendation to make at this time. 

The President : The next business in order is the 
report of the Committee on Judicial Appointments. 

REPORT OF COMMITTEE ON JUDICIAL 
APPOINTMENTS. 

Mr. James D. Colt read the report of the Committee, as 

follows : 

Report of the Committee on Judicial Appointments. 
To the Massachusetts Bar Association^ Dec. 17 ^ 1910: 

The Committee on Judicial Appointments, consisting of 
the following-named gentlemen : Walter S. Robinson of 
Springfield, Henry V. Cunningham of Boston, Frank E. 
Dunbar of Lowell, Oliver H. Prlescott of Fall River, Boyd 
B. Jones of Haverhill, John B. Sweeney of Lawrence, 
Frank F. Dresser of Worcester, Edmund A. Whitman of 
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Cambridge, and James D. Colt of Boston, was duly- 
organized and James D. Colt was elected Chairman, and 
Robert Homans elected Clerk. 

Shortly after organization, the Committee wrote to His 
Excellency, Governor Draper, calling his attention to 
Article XII. of the Constitution of this Association which 
provides "that the Committee on Judicial Appointments 
shall further in all proper ways the appointment of suitable 
men to judicial office to the end that the office of judge may 
be rendered one of dignity and respect, with proper 
emolument, and that lawyers of high character, sound 
learning, wide experience, and judicial temperament may 
be placed upon the bench," and offered its services in the 
attainment of these desirable objects. 

To this notification. His Excellency replied as follows : 

'* Commonwealth of Massachusetts, 

Executive Department, 

Boston, June 10, 1910. 
James D. Colt, Esq., 

cjo MatsachuBtUa Bar Association^ Boston^ Mass. 
My dear Sir: Your letter of the 9th instant is received and contents 
carefully noted. The matter that you refer to is a very important one and I 
presume there will be many occasions when I shall be glad to have the 
opinion of your committee on various men who may be being considered for 
a particular judgeship. 

I do not think it would be wise for your committee to endorse any one man 
particularly, because then it would look like the urging of a candidate for 
appointment, but if in matters where judges are to be appointed you could 
give the Governor some five or six names endorsed by your committee 
unanimously, it would undoubtedly be of great assistance to any man who 
was filling the gubernatorial chair. 

Yours very truly, 

EBEN S. DRAPER." 

There was some other brief correspondence with the 
Governor, but nothing fuither has been done* by the com- 
mittee, for a reason which is apparent later. 

As the Constitution provides that amongst the Committee's 
duties shall be that of furthering in all proper ways the 
payment of proper judicial salaries, the Committee wrote a 
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letter to the Executive Committee of this Association which 
with the reply was as follows : 

*' Boston, Massachusetts, September 22, 1910. 
To the Executive Committee of the Mas$€uhu$etts Bar Association : 

Gentlemen : The Committee on Judicial Appointments, at a meeting held 
on the fourteenth day of May last, directed a sub-committee of their num- 
ber to take such steps as might be considered suitable and proper towards 
obtaining an increase in the salaries of justices of. the Supreme Judicial and 
Superior Courts. 

The duty of the Committee on Judicial Appointments, as set forth in 
Article XII. of the Constitution of the Massachusetts Bar Association, is to 
further in all proper ways the appointment of suitable men to judicial office. 
As the inadequate salaries now paid to the justices of our highest courts 
-constitutes a steadily increasing obstacle in the way of obtaining the most 
suitable men to accept appointments to the bench of these courts, the Com- 
mittee is of opinion that it is warranted in calling the matter to the attention 
-of the Ezecutiye Committee of the Association, at the same time requesting 
the Executive Committee, acting by itself or through the agency of the 
Committee on Legislation, to take such action, looking to a change in the 
•laws which establish the compensation of the justices of these Courts, as in 
their judgment will be most efficacious in bringing about a proper increase 
in salaries. It is the further purpose of this Committee to seek the co-opera- 
tion of the County Bar Association in the furtherance of such action as 
your Committee may propose. 

Very respectfully, 

JAMES D. COLT. 
EDMUND A. WHITMAN." 



*' Boston, Massachusetts, September 26, 1910. 
James D. Colt, Esq., 
53 State St., Boston, 

Dear Sir : On behalf of the Executive Committee of the Massachusetts 
Bar Association, I wish to acknowledge receiving the letter of September 
22d last, signed by yourself and Mr. Whitman, on behalf of the Committee 
on Judicial Appointments. 

At a meeting of the Executive Committee held to-day it was voted that 
the Committee on Legislation be requested to take such action looking to a 
change in the laws which establish compensation of the justices of the 
Supreme Judicial and Superior Courts, as in its judgment would be most 
efficacious in bringing about a proper increase in salaries. 

Yours truly, 

ROBERT ROMANS." 

Since the organization of the Committee, there has, 
fortunately, been no occasion for the Governor to consult 
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it in regard to judicial appointments, there having been no 
vacancies in either of the State Courts. 

The Committee has suggested to Governor-Elect Foss 
the desirability of his including in his inaugural address 
some reference to the fact that the judges of our highest 
courts are inadequately paid, and he will be advised, after he 
assumes the office of governor, that the Committee is ready 
and willing to assist him in the appointment of judges. 

On motion of Mr. Hollis R. Bailey, the report of the 
Committee on Judicial Appointments was accepted and 
placed on file. 

REPORT OF COMMITTEE ON GRIEVANCES. 

Mr. James M. Morton, Jr. (Fall River), read the fol- 
lowing report : 

Article XIII. of the Constitution provides that the Com- 
mittee on Grievances shall consist of fifteen members, and 
Article V. provides that the President shall appoint mem- 
bers of the Committee and fill all vacancies. The President 
of the Association has attended to his duty and the Com- 
mittee now consists of the following members ; 

1. Hollis R. Bailey, 19 Congress St., Boston. 

2. Frederick P. Cabot, 63 State St., Boston. 

3. Edward T. Esty, 417 State Mutual Bldg., Worcester. 

4. Artliur D. Hill, 63 State St., Boston. 
6. Gardner K. Hudson, Fitchburg. 

6. Benjamin N. Johnson, 60 State St., Boston. 

7. Patrick M. Keating, Pemberton Bldg., Boston. 

8. James A. Lowell, Equitable Bldg., Boston. 

9. James M. Morton, Jr., Fall River, Mass. ' 

10. George R. I^utter, 161 Devonshire St., Boston. 

11. Francis Peabody, Jr., Devonshire Bldg., Boston. 

12. Jeremiah Smith, Jr., 84 State St., Boston. 

13. Roger F. Sturgis, Ames Bldg., Boston. 

14. William D. Turner, 87 Milk St., Boston. 

There is one vacancy remaining to be filled. 

The Committee organized by electing James M. Morton, 



Digitized by VjOOQIC 



38 MASSACHUSETTS BAR ASSOCIATION. 

Jr., of Fair River, as Chairman, and HoUis R. Bailey, of 
Boston, as Secretary. 

The Committee has considered five complaints. In one 
of these, after hearing the report of a sub-committee 
appointed to investigate and ascertain the facts, the Com- 
mittee decided to recommend disbarment proceedings. 
This action of the Committee was reported to the Executive 
Committee for its approval, in accordance with Article 
XIII. aforesaid, and the recommendation of this Committee 
having been approved by the ExecutiveXommittee, disbar- 
ment proceedings have been instituted in court and are now 
pending. 

In three cases the Committee decided to take no action, 
and one case is now being investigated. 

The meetings of the Committee have been very well 
attended, not only by members in and about Boston, but 
also by members from the central part of the State. 

Respectfully submitted, 

For the Committee, 

James M. Morton, Jr., 

Chairman. 

On motion the report of the Committee on Grievances 
was accepted and ordered placed on file. 

REPORT OF COMMITTEE ON NOMINATIONS. 

Mr. Thomas M. Babson read the following report : 

The Committee on Nominations has made the following 
nominations for officers : 

For President : 
Alfred Hemenway. 

For Vice-Piesidents : 
William H. Brooks. James R. Dcnbar. 

Charles W, Clifford, Samuel K. Hamilton. 

James E. Cotter. John C. Hammond. 
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For Secretary : 
Robert Homans. 

For Treasurer: 
Charles E. Ware. 

For Executive Committee : 
HoLLis R. Bailey. Richard W. Irwin. 

Henrt H. Baker. Andrew J. Jennings. 

Paul R. Blackmur. Patrick M. Keating. 

LoYED E. Chamberlain. Robert A. Knight. 

Robert G. Dodge. William H. Niles. 

William H. Dunbar. Herbert Parker. 

Lee M. Friedman. James M. Swift. 

T. HovEY Gage. James H. Vahey. 

Frederick L. Greene. Joseph B. Warner. 

Charles E. Hibbard. Alden P. White. 

Frederick N. Wier. 

Article XIV. of the Constitution provides that other 
nominations may be made in writing by not less than nine 
members of the Association. 

Mr. Babson : If there are no other nominations I would 
move the election of the gentlemen nominated by the 
Committee. 

The President : You hear the report of the Committee 
on Nominations and the motion that the report of the Com- 
mittee be accepted and adopted and that the persons named 
for oflScers of the Association for the ensuing year be con- 
sidered as elected to those oflSces respectively. 

Being put to vote, the motion was carried and the nom- 
inees named in the report were declared elected to the 
several offices named for the ensuing year. 

DISCUSSION OF REPORT OF COMMITTEE ON 
LEGISLATION. 

The President : The next business is the special sub- 
ject prescribed for discussion by the Executive Committee 
and the Committee on Legislation sitting jointly. The 
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subject for consideratian as voted by these two committees 
is : " The Adoption or Modification of the Report of the 
Committee on Legislation upon the Report of the Commis- 
sion Appointed to Investigate the Causes of Delay in the 
Administration of Justice in Civil Actions." 

Mr. Neles : Mr. President, the report of the Committee 
on Legislation is in print and if there is any member of the 
Association who is without a copy of it there are plenty of 
copies here upon the table, and they ought to be freely dis- 
tributed as, I understand, Mr. President, that it is the 
purpose that every member shall be furnished with a copy.* 

Incorporation of the Association. 

Mr. Bailey : Mr. Niles allows me to interrupt to make 
this motion : 

That the matter of having the Association incorpo- 
rated be referred to the Executive Committee with full 
power. 

I make this motion because most of these bar associations 
are incorporated, and especially the Grievance Committee 
can do much better work if it has a corporation to go into 
court with a petition rather than going in as individual 
members. 

The motion was seconded and carried. 

Court of Patent Appeals. 

Mr. Frederick P. Fish : Mr. President^ with Mr. Niles' 
consent, I would like to call the attention of the Association 
to a matter which it seems to me is worthy of its attention. 
For many years the patent system of the United States has 
been, as I regard it, in jeopardy because of the fact that 
there is no single court of appeals to which can go promptly 
and directly the appeals in patent causes. We have, as you 
know, nine circuit courts of appeals, each of which is prac- 
tically an appellate court for the territory for which it was 

♦ This report is printed in full at the end of the account of the discussion at the 
meeting. 
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created. The system has worked fairly well in many 
respects, but in many others it has been most ineflfective and 
harmful. The result is that the nine separate appellate 
courts have in a way, as courts do, developed nine diflferent 
kinds of law. That is, they all quote the same opinions 
and state the law in the same terms, but the spirit and ti*a- 
dition of the court is developed in each case on its own line 
to some extent. More than that, the courts have actually 
disagreed with respect to specific cases. That puts the 
situation right here, that when a suit is brought on a patent 
and it is for the interest of the country as a whole, from 
Maine to California, that the rights of the patent should be 
determined in the first suit, really nothing happens in the 
first suit except that some more suits follow, brought by the 
unsuccessful plaintiff in a new circuit or defended by a 
defendant in a new circuit who has some hope that he may 
get a different decree. Of course I cannot take the time of 
the Association to go into the matter to any great extent. 
I simply want to say enough to satisfy you, if I can, that it 
is a pressing evil and one that requires definite action. 
Some ten or twelve years ago the American Bar Association 
took up the matter and agreed upon a bill for the establish- 
ment of a single court of patent appeals, which I think is 
satisfactory to most of the Bar and to nearly all the business 
men of the country, who are really the great sufferers from 
the present system. 

I should like, sir, to move that the question of whether or 
not this Association should advocate, as it can with great 
propriety, certainly, and with gi'eat effect, I believe, the 
American Bar Association bill now pending before the Con- 
gress of the United States, be referred to the Executive 
Committee and with power. 

The motion of Mr. Fish was put to vote and carried. 

Mr. NiLES : I was saying, Mr. President, that inasmuch 
as this report has been submitted to the Executive Com- 
mittee and is now on file with the Secretary, and inasnmch 
as a copy of it is presumably in the hands of each member 
of the Association, whether present or not, the Secretary 
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having mailed a copy to each member, it has not been 
thought advisable for me to make any extended report at 
this time or to undertake to read any part of the report 
which is in print and in your hands, because we have 
assumed that there would be many members of this Asso- 
ciation who would desire to be heard and who would have 
emphatic views to express upon many of the subjects 
referred to the Association for discussion. 

I might, Mr. President, remind the gentlemen of the Bar 
Association that by the constitution the Committee on 
Legislation and the Executive Committee meet in joint 
session to adopt subjects for discussion at this meeting, and 
by vote of that committee the Secretary was instructed to 
prepare propositions, so to speak, or to go over this report, 
which you sec is voluminous, covering many pages — to 
go through this report and put in form several proposi- 
tions that the Executive Committee thought ought to be 
presented to the Association for discussion ; and these 
propositions, as shown upon a letter which has heretofore 
been sent by the Secretary to the members of the Association, 
are the subjects prescribed for discussion at this meeting. 
I do not understand that any one would desire to limit dis- 
cussion of any other part of the proposed act or limit 
discussion as to any of the recommendations contained in 
the report of the Committee on Legislation. But for con- 
venience of discussion these several propositions have 
been formulated by the Secretary and are presented to you 
in print. I suspect that many of the members have come 
here without having with them this report which contains 
the propositions for discussion. If you please, gentlemen, 
Lwill read a few of them, and by the time you have dealt 
perhaps with the few that I may call your attention to, you 
may have in your hands copies of the topics for discussion 
so as to have them in better form than I can present them 
to you. 

The first one reads as follows: 

" It is advisable that sittings of the Supreme Judicial 
Court for the Commonwealth be in the future held only 
in Boston." 



Digitized by VjOOQIC 



FIRST ANNUAL REPORT. 43 

This is in accordance with the report of the Committee on 
Legislation, Mr. Hall alone dissenting. 
The second : 

"It is advisable that jurisdiction of libels for divorce 
and petitions for annulling and confirming marriages 
be transferred from the Superior Court to the Probate 
Court." 

To that there are two dissenters ; Mr. McLaughlin and I 
dissented from that vote of the Committee. 
The third : 

"Except for the changes of practice recommended 
by the State Commission in respect to the insolvent 
estates of deceased persons, it is inadvisable to change 
the present practice of the Probate Court and of the 
Supreme Court of Probate." 

" 4. It is inadvisable to follow the recommendations 
of the Commission which would require the payment of 
a $10 fee as a condition to claiming a trial by jury, and 
which would confer upon the courts the general power 
to require a litigant to furnish an endorser for costs. 

"5. It is inadvisable to adopt the recommendation 
of the Commission which would allow a defendant by 
filing an afiSdavit of no ' merit ' to compel the plaintiff 
to make out a prima facie case by affidavit presented at 
a preliminary hearing before the Court. 

" 6. That Section 62 of the bill proposed by the 
Commission be approved. (Messrs. W. H. Niles and 
F. A. Fisher dissent.) Section 62, amending Section 
25 of Chapter 175 of the Revised Laws, reads as 
follows : 

" ' Depositions ma}'^ be taken as provided in this 
chapter, to be used before courts, magistrates, or 
other persons authorized to examine witnesses, 
except in criminal cases. The court or a judge 
may, in any cause or matter pending before it or 
him, where it shall appear necessary for the pur- 
poses of justice, make any order for the examina- 
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tion upon oath befoi*e the court or judge or any 
officer of the court, or any other person, and at 
any place, of any witness or person, and may 
empower any party to any such cause or matter 
to give such deposition in evidence therein on 
such terms, if any, as the court or judge may 
direct.'" 

Perhaps I might say and ought to say, as speaking for this- 
committee, that when the committee took this matter up as^ 
a whole they undertook to deal with it, and as you have 
heard in the address of the President this morning, there 
was a vote of the Committee on Legislation, followed by a 
unanimous vote of the Executive Committee, that the con- 
sideration by the Legislature of this proposed act ought ta 
be deferred until the next General Court., and you have 
heard by the President's address that action on the report 
in the main, with one single exception which he has men- 
tioned, was deferred until the next General Court. And if 
I may be permitted to do so without seeming presump- 
tuous, I would like to emphasize that, because I was one of 
the gentlemen of the Association who went to the State 
House and who earnestly sought to have the action upon 
this proposed act postponed until the next General Court,, 
and we assured the members of the committee having the 
bill in hand that if that could be done this Association as a 
whole would take the matter up with an earnest desire to 
get at the very best rules of practice and to advise the 
committee as far as we were able as to what in the bill will 
be helpful to the Bar as a whole and to the Commonwealth, 
and what in the judgment of this Association would be 
unprofitable. So that I say that we are in duty bound — 
I add to what the President has said, if I may — that we 
are in duty bound to take this up seriously and not super- 
ficially. 

I wish to say also for the Committee on Legislation that 
we found when we sat down to consider this proposed bill 
that it was in many of its provisions so drastic and so far- 
reaching and made such radical changes in the practice that 



GooqIc 



Digitized by V^jOOQ 



FIRST ANNUAL REPORT. 45 

it seemed impossible for us to give the time to deal with it 
as a whole, therefore, as you will see by the report, the 
subject was sub-divided and referred to the several members 
of the sub-committees as shown in the printed report. Then 
the committee came together as a whole and gave such con- 
sideration to the reports of the sub-committees as time 
would permit us to give. But I think I may say that I am 
sure that I speak the sentiment of every member of that 
committee, whether they have signed a report or have not 
signed, that it is the desire of that committee that this 
matter receive the full and careful consideration of the 
members of the Association here ; that we have no constitu- 
ency except such as every member of the Association here 
has, the good of the Bar and of the courts of the Common- 
wealth. We have no pride here in supporting the report 
that we have made, none whatever, except so far as we are 
able to give, if we may, in addition to what we have stated 
in our reports, any additional considerations that moved the 
committee to come to the conclusion to which it has come. 
I shall be pleased to speak later upon the report of our sub- 
committee, but when it comes to the subject of the reports 
of the other sub-committees, gentlemen, I shall hope that 
the chairman of such sub-committee or some member of that 
sub-committee will be prepared to speak if need be in sup- 
port of the report which the sub-committee has made. 

I think, Mr. President, at this time that I ought not to 
say more than this. 

Mr. E. C. BuMPUs : Mr. President, in order that this 
matter may be discussed from another line, I move that the 
whole matter be referred back to the Committee on Legisla- 
tion and the Executive Committee with full power to take 
any action that they please in the premises, to draft any 
report to the Legislature or prepare any proposed legisla- 
tion. In brief, Mr. President, it strikes me that we should 
be forever coming to any definite conclusion upon this ques- 
tion if it is left to a large body of the Association. 

The President :, There would possibly be the, enabarra^s- 
ment; these conclusions are before the Association for 
discussion in accordance — 
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Mr. BuMPUS : I waive that motion, then, until later. 

The President : I understand that the conclusions 
which are stated upon the second and third pages of this 
paper are in part conclusions reached by the committee, 
not unanimously but by a divided vote ; and in order to 
facilitate the discussions my suggestion is that the conclu- 
sions be taken up in their order and acted upon. If there 
is no objection, that course will be followed. 

Mr. Frank M. Forbush: Mr. President, I think we 
would facilitate action if we took up those recommendations 
first on which the committee are unanimous in their recom- 
mendation, and then take up those on which the committee 
themselves are divided. 

The President : It is moved that the conclusions stated 
which the committee have adopted unanimously be first 
acted on. Those are stated in Nos. 3, 4, and 5. Are any 
remarks to be made upon those topics by anybody? If 
not, the vote will be taken. 

Mr. George P. Drury: I would like to speak upon 
No. 3, if those are before the Association at this time. I 
should prefer to discuss that. Mr. President and gentle- 
men, as I understand it the motion is before the meeting 
that Section 3 be at this time approved. I desire to call 
the attention of the meeting to the fact that Sections 2 and 
3 are bound together by the proposal in Section 2 to give 
jurisdiction in divorce matters to the Probate Court, and I 
therefore request that the question of the approval of Sec- 
tion 3 be deferred until Section 2 has been discussed. 

The President : Does the gentleman at the right accept 
that amendment? 

Mr. Forbush : I accept the amendment. 

The President : It is moved and seconded that the 
conclusions reached unanimously by the committee, with 
the exception of No. 3, being 4 and 5, be acted upon first. 

The motion was put to vote and carried. 

The President : Then the question is on the adoption 
of those conclusions, 4 and 5. It is moved by Mr. Babson 
that conclusions 4 and 5 be adopted by the Association. 
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Mr. HoLLis R. Bailey : I hope before any vote is 
taken that the committee will say something to us as to 
why they reached the conclusion, if they have reached it. 
This matter was discussed carefully at the State House by a 
commission, and a conclusion was reached. Now we are 
advised to go against the conclusion of that commission, 
and my mind is open. I think the committee should tell 
us why they reached a^ different conclusion from that which 
was reached by a very eminent commission at the State 
House. You will recall that that commission consisted of 
Hon. Robert M. Morse, Judge Wait, and Mr. Charles B. 
Barnes, Jr., and I think we at least ougW; to know the 
reasons why the committee of this Association has failed to 
agree with that commission. 

Mr. E. A. Whitman : Mr. President, may I direct the 
mind of the member of the committee who is to answer 
that question to a specitic point? Both of these clauses 
seem to be directed to the cases where there are no merits 
in the plaintiff's case. I assume from the report of this 
committee that they are not aware that there are such cases. 
It seems to me that while it is not a crying evil, still it is an 
evil which comes up in the practice of everybody that there 
are unnecessary and improper cases brought, and if this is 
not the remedy therefor — and this seems to be an earnest 
attempt on the part of th§.t commission to solve that diffi- 
culty — what does the Committee on Legislation propose in 
place thereof? 

Mr. John C. Hammond (Northampton) : Mr. Presi- 
dent, with reference to that recommendation concerning the 
affidavit of merits, I have practised at the Bar long enough 
to remember when it was the law that the defendant had to 
file an affidavit of merit. There was never a case known 
when the affidavit of merit was not filed if the case required 
time. I do not impute to any one a wrong in the matter, 
but so clearly did something present itself that the law was 
inoperative. I merely make this suggestion because from 
that experience of the early years of my practice I know 
that a similar law was inoperative. It did not do any good, 
and whether an affidavit of no merits for the defendant and 
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counter-affidavits would do any good is a question that I 
have not thought out so that I am prepared to vote upon that 
suggestion. But, as you see, my impressions are that we 
would get little benefit if the proposed method were to be 
followed. 

The President : Does anybody else desire to be heard 
upon the question of the adoption of Sections 4 and 5 ? 

Mr. Giles Taintor : Mr. President, it seems to me 
that there are two questions in Section 4 ; one is, will it be 
necessary to pay a $10 fee as a condition to claiming trial by 
jury? The other one, shall the general power be conferred 
upon the Courts to require a litigant to furnish an endorser 
for costs? It seems to me that the exceptions should l)e 
divided ; that the question as to whether the Court should 
have the power to require the furnishing of an endorser for 
costs ought to stand on its own bottom and that that might 
prevent many small cases which ought not to be brought at 
all. I am in favor of giving the Court this power. 

The President: Does anybody else desire to speak? 
If not, I will put the question in accordance with the 
suggestion of the gentleman on my right. The question 
is, shall conclusion 4 be adopted? 

Mr. NiLES : I was going to say a word, if you please, 
Mr. President, before the discussion closed, in compliance 
with the request of several members who have asked the 
committee to give some reason why we do not agree with 
the commission who considered this matter. I want to say 
that the committee most thoroughly and carefully considered 
this question and we have stated on page 19 pretty fully our 
views in relation to it. The first one is as to the affidavit 
of merit, I believe. As to this we have said practically all, 
summed up in a very few lines here — all that we felt we 
ought to say or could say, and therefore in speaking for the 
committee I will leave it with what we have said upon page 
19. In speaking for myself, with no reason to doubt that 
what I say might be the sentiment of our committee as I 
gather it from our discussion, we felt that it would put the 
lawyer and put the client to very great inconvenience and 
to considerable risk. So far as my practice is concerned, 
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down to the time that we are ready to present our case to 
the Court, new features are developing for and against 
us, and I should feel as if it were a great hardship to be 
required to go into court summarily and make an affidavit 
to it and take the risk of a hearing before the Court and 
the danger that my action might be dismissed or that my 
defence be adjudged insufficient. The penalty is a very 
great one and I cannot imagine how it would much expedite 
the clearing of our docket of cases actually intended for 
trial. We have felt ---we all have felt, I think — that with 
the provisions here enlarging, very, very much enlarging, 
the right to interrogate the opposite party, very much 
enlarging it as you will see, gentlemen — that the rights of 
the adverse party would be well protected, so that the 
adverse party would know practically what cause he had to 
meet, and especially if that farther provision is adopted 
which is recommended by a majority of our committee, that 
depositions may be taken out of court, here, there or else- 
where, before a magistrate or before a person not a magis- 
trate, as you will see, certainly the adverse party has no 
reason to complain and nothing to fear. And we saw no 
reason why this preliminary hearing should be had. 

Mr. Frederick P. Fish: Mr. President, I strongly 
approve the conclusion of the committee both as to 4 and 5. 
It seems to me that we should not forget that our courts 
and judicial system are not merely for the puipose of doing 
right between individual parties, but also that they should 
be so organized that the community as a whole, and particu- 
larly those in the community who have no large experience, 
should feel certain that they were to get justice if they ever 
had occasion to go into court. It seems to me that both of 
these provisions which are' disapproved aim not at those 
who are strong and powerful and well-advised, perhaps, but 
aim at the poor and the insignificant ; and while many times 
the poor and insignificant bring actions that they have no 
right to bring, I regard it as a national, a civic safeguard 
that they feel that they have the right to go into court and 
get justice if there is occasion for it, and that it is so impor- 
tant that that proposition should be recognized that there 
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ought not to l>e any hardship iniiposed upon them when they 
are inclined, even foolishly and inadvisedly, to go into 
court for what they regard as justice. (Applause.) 

Mr. George R. Nutter : I regret to dissent from the 
committee's recommendation and from ray Brother Fish's 
remarks to this extent. I would like to say just a word for 
the defendant in this Commonwealth. Under our method 
of law there are greater rights of attachment for a plaintiff 
than I believe prevail anywhere else. Anybody can sue 
out a writ and attach the defendant's property without any 
preliminary investigation at all. Furthermore, if the 
defendant has the misfortune to live outside this Common- 
wealth, he can be arrested on almost no evidence whatever, 
so that, so far as that is concerned, he is placed at a very- 
great disadvantage. In addition to that, all these great 
rights are given to a plaintiff who may not be responsible 
for costs and against whom the defendant may very likely 
never be able to recover anything. Our whole system of 
costs is on a very low scale. The plaintiff is called upon at 
the worst to pay very little in the way of costs in return for 
these very great rights which he gets against the defendant. 

As far as the fourth proposition is concerned, it seems to 
me that if a plaintiff can show to the Court that he is a 
pauper the Court can release him fron) furnishing an 
endorser. But there is no reason why any plaintiff should 
be allowed to pursue a defendant by an attachment of his 
property without any prior investigation, to arrest his 
person without any investigation at all, without the defend- 
ant at least having some opportunity to get from the plain- 
tiff that small amount of costs which the law allows him. 

As far as the fifth is concerned, while it is not perhaps 
very important, it is of use in* allowing parties to know 
before the trial what the question is that is involved and 
the evidence that is to be brought forward to meet it. If 
there is anything that that forwards, it forwards justice. It 
may not forward practice and it may not put us in such a 
good position of taking the other party by surprise, but 
it enables people to litigate the question properly and with 
the least delay and know what they are litigating about. 



Digitized by VjOOQIC 



FIRST ANNUAL REPORT. 51 

As far as 5 is concerned, we have a thing already in our 
practice, an affidavit of no defence, which is very useful. 
This is simply saying that there shall be an affidavit of no 
case, which can be equally useful. The same remarks which 
my brothers applied to No. 5 could be equally well applied 
to abolishing the present practice as to the affidavit of no 
defence. Therefore, as I say, speaking in a mild way for 
that abused person — and I believe him to be abused — 
that is, the defendant — it seems to me that it puts the 
parties more upon a parity to give to the Court the right to 
compel a plaintiff to furnish an endorser for costs and to 
give to the defendant the same right to compel the plaintiff 
to make a preliminary statement of his case that the plain- 
tiff" now has under an affidavit of no defence. 

These two provisions will tend to obviate the present 
delays because they will to some extent confine actual trials 
to matters of apparent substance. 

Mr. Fish r Mr. President, I think the rules for attach- 
ment on mesne process ought to be revised in this State. 
That is not the question here. 

Mr. Hugo A. Dubuque (Fall River) : Mr. President, 
if the defendant desires to have protection as the law exists 
at this time in this Commonwealth, the defendant who 
olaims that ail unjust or unreasonable attachment has been 
made can apply to the Court and have it suspended or 
revoked, reduced or revised, or absolutely suspended. 
That is authorized by an act that was passed when I had the 
honor to be on the Judiciary Committee of the Legislature. 
The right existed at common law before that, by virtue of the 
inherent power of control over its process by any court. I 
l)elieve, as the gentleman has said a moment ago, that the 
doors of the courts should open inward without any obstruc- 
tion at all. The idea of the Association declaring that we 
should put obstructions in the way of the poor people who 
have the right to apply to the courts freely, without obstruc- 
tion, without obstacle at all, is not consonant with the right 
principles of justice. As to the affidavit of no merit, I agree 
entirely with the committee. We have now a system in 
reference to demurrers by which we have to certify that 
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there is reasonable ground for the demurrer. It is pretty 
difficult in any case, because you do not hear both sides — 
any attorney only hears one side — it is pretty difficult to 
know exactly what the result is going to be. You are not 
thoroughly conversant with the case until you do hear both 
sides, and the side that you hear is generally the side of 
your own client, and therefore you are not in condition to 
say in any given case that there is no merit. Where is the 
lawyer who hears me now who has not been deceived a 
great many times in that respect, either deceived by his 
client, misinformed by witnesses or gotten the wrong impres- 
sion the first time that he has been compelled to act for his 
client? It seems to me that it is simply adding another 
burden which stands in the way and does not help the more 
speedy and the more proper administration of justice. 

Mr. NiLES : Mr. President, I cannot imagine how any 
one could think that the defendant is not fairly well pro- 
tected with the statute which the Secretary has just kindly 
handed me : 

" If upon a summary hearing of the parties it is 
found that the attachment is excessive or unreasonable, 
the justice shall reduce or dissolve the attachment or 
order a part of the goods or estate to be released." 

Mr. M. F. Dickinson : Did you ever know the Court 
to dissolve one? 

Mr. NiLES : Yes, sir. 

Mr. Dickinson : I never have. 

Mr. Henry M. Rogers : Mr. Chairman, the difficulty is 
that as soon as the attachment is made and published the 
damage has been done. You and I, in our practice, have 
time and time again had reputable clients, with ample 
means, attached by an impecunious plaintiff, or by a vindic- 
tive one, or by one wishing to bring unfair pressure upon 
the defendant. You apply to the Court to get a reduction of 
the amount of the attachment, but you are too late to effect 
anything substantial. The damage has been done by the 
attachment itself. The mere reduction of the attachment 
does not do any good essentially, even though a reduction 



Digitized by VjOOQIC 



FIRST ANNUAL REPORT. 53 

be obtained as a matter of fact. The damage has been 
allowing the initial step. I recall case after case where the 
statute allowing application for a reduction for the amount 
of an attachment has been of no practical benefit, because 
the act of attachment has aflfected, perhaps destroyed, the 
credit of the defendant ; the attachment is something to be 
explained, and in practice it resolves itself into this : if the 
defendant be a borrower, every bank where he does business 
has to become a judge of the sufficiency of the plaintiffs case 
to imperil the defendant's property. This has been my own 
experience and doubtless it has been the experience of 
others. 

Mr. Nn^ES : I might add, Mr. President, that you will 
remember, gentlemen, in dealing with this question that 
this Committee on Legislation has dealt with this bill 
as a whole and the objection that has been raised just now 
by our brother is well taken care of, we thought, by the 
provision that follows concerning the affidavit which must 
be made prior to an attachment. We have thought that it 
was not necessary to make such a drastic and radical change 
as is proposed here, considering that before any attachment 
is made an affidavit must be made by the plaintiff or his 
attorney or some person in his behalf. 

Referring, as my brother has referred, to the question 
before you as to the payment of the ten-dollar fee, I wish to 
say as a member of this Committee on Legislation, I feel 
sure that I talked with fifty lawyers in active practice, and of 
the fifty lawyers I only found three or four, I think, who 
were in favor of it, because it has been said by almost 
everybody that the man having the most meritorious case is 
liable to be the poorest man and you are striking a blow 
just as heavy upon the head of the man with the best case as 
you are upon the man with the fictitious or speculative case. 
(Applause.) 

Mr. Lee M. Friedman : I would like to say a word 
about the suggested change in the affidavit of no merits. If 
you notice the Commissioners' Report in Section 53, it pro- 
poses not to do as we do now with our affidavit of no 
defence, that is, speed the case to a trial, but actually to 
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enter a judgment for the plaintiff or for the defendant with- 
out any trial at all — simply on the ability of a lawyer to 
state in an affidavit a case. If the lawyer fails to under- 
stand his evidence, or if he states his evidence in such a way 
that the presiding judge thinks it is not a case, he never 
gets a trial at all — the case is decided with a judgment for" 
the plaintiff or defendant without a trial. 

Now, as a matter of fact, we often know that in the devel- 
opment of a trial facts appear which were unknown to a 
party which sometimes carry to a successful issue a case 
which, on the party's evidence as it existed at the time the suit 
was brought, would have resulted differently. Take it in 
the aspect of the question that Mr. Fish has suggested. In 
the case of an ignorant plaintiff who has been injured in an 
accident, his attorney comes in and makes an affidavit of 
merit and does not state a case in the opinion of the presid- 
ing judge, — how will that lawyer ever be able to convince 
that poor man that he has had a fair day in court merely 
because without appearing before any judge, without ever 
having been in court, the judge decides on a paper that his 
lawyer gave to him for consideration that the plaintiff should 
not recover? You have destroyed confidence in the courts 
in a certain part of the community. As a matter of fact, I do 
not believe that justice is going to be promoted by decisions 
rendered without trial. (Applause.) 

IVIr. Henry E. Warner : I would like to point out one 
other element along the line Mr. Friedman has just 
referred to. After an affidavit of no merit is drawn accord- 
ing to the plan proposed by the commission, a hearing is 
had by the trial judge, who either orders a nonsuit or not, 
and the party who loses takes an exception and the case 
proceeds as ordinarily in cases of exception. The result of 
that would be that the case would go to the Supreme Court 
for determination as to whether the plaintiff had a case upon 
a written statement, the affidavit drawn by the plaintiff's 
attorney. In other words, you have developed a system of 
special pleading and earned the case to the full court on 
the question whether the plea states a case or not, and the 
case is either going to be disposed of, as has been suggested. 
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according to the accuracy of the original pleader, or has got 
to come back and proceed all over again with the trial and 
then perhaps go again to the Supreme Court on the facts 
that have been raised in the trial. I would suggest that the 
expediting of the work of the Supreme Court hardly will be 
helped by that process. 

Mr. Arthur D. Hill : Mr. President, I notice that on 
page 18 of the report of commission to investigate delay in 
the administration of justice, it is stated that the aflSdavit of 
no merits is in use in the District of Columbia. I would 
like to ask the committee whether they made any inquiry 
as to its practical working there? I know it would be very 
valuable in deciding whether it was a good thing or not to 
see how in fact it had worked in practice. The commission 
state that they based their recommendation on a rule of the 
Court of the District of Columbia, and they cite a case 
where that was approved by the United States Supreme 
Court. I thought it would be at least curious to find out 
how it had worked in practice there. 

Mr. NiLES : Mr. President, if I may answer the ques- 
tion, I will say that my memory is that we were of the 
opinion that the practice in the District of Columbia was 
largely so different from ours, and inasmuch as we felt 
unanimously that we ought not to favor that change in our 
practice, we did not inquire in Washington as to the matter 
referred to. Being unanimous, we felt persuaded that we 
were right. 

Mr. HoLLis R. Bailey: Before the question is put, 1 
would like to make the request that it be divided and that 
we vote on No. 4 separately from No. 5. I am with the 
committee on No. 4, but on No. 5 it does seem to me there 
is something to be said for the bill as framed by the com- 
mission at the State House. On the equity side of the 
Court the lawyer has got to state a case that is not demur- 
rable. The bill must state 2i prima facie case. In much of 
the common law pleading, of course, the allegations are 
very general and the declaration is not demurrable. But 
looking at Section 53 on pages 56 and 57, I find that the 
plaintiff is allowed a very ample time, and he may have 
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more time at the pleasure of the Court, in which to state 
his prima facie case; and if a lawyer in the time allowed 
cannot investigate the facts and in that aflSdavit at least 
state the facts which will make sl prima facie case, it seems 
to me that the Court might very well and properly dismiss 
the action, and if there is any doubt upon the law it goes 
to the full court. So I do believe there is something to be 
said on No. 5 in behalf of the bill as framed by the com- 
mission. It seems to me they have fairly covered the 
situation and that the plaintiff would not have any more 
reason to complain of not having had a trial than in a case 
where there is a demurrer to a bill in equity or a declara- 
tion and the case is thrown out of court because the 
declaration or the bill is demurrable. 

The President : The question will be taken on conclu- 
sion 4 first. Are you ready for the question? 

Mr. Taintor : May we have the question on the first 
half of 4, as to whether the Court may require the payment 
of a ten-dollar fee as a condition to claiming a trial by jury? 
I would say as to that that I think the general feeling among 
the Bar is that people should not pay for a trial by jury. 
Then as to the second part I feel very strongly that I should 
like to vote against the recommendation of the committee. 
I think that the Court should have the power to require a 
litigant to furnish an endorser for costs. I think those two 
are entirely separate things and I would like the oppor- 
tunity of voting on them separately. 

The President : If there is no objection, the chair will 
put the question that way. The first question is : Is it 
inadvisable to follow the recommendation of the commission 
which would require the payment of a ten-dollar fee as a 
condition to claiming a trial by jury ? 

Mr. Fish : Exactly what will a vote " Yes " mean on the 
question as you put it? 

The President : Whether the conclusion of the com- 
mittee is sustained as the conclusion of the Association. 

Mr. Dickinson : That is, against it — against the $10? 

Mr. NiLES : Yes. 

Mr. Dickinson : A vote " Yes " would mean — 
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The President : Would mean that you sustain the 
conclusion of the committee as the conclusion of the 
Association. 

The motion was put to vote and carried unanimously. 

The President : The next proposition is the recom- 
mendation which would confer upon the courts the general 
power to require a litigant to furnish an endorser for costs. 
It is moved that the conclusion of the committee in that 
respect be adopted as the conclusion of the Association. 
(Putting the question.) The vote seems to be carried. 
Mr. Dickinson : I doubt it. 

The President : Those in favor of the motion as put 
will rise arid stand until counted. Mr. Dickinson, will you 
kindly count? (Laughter.) 

Mr. Dickinson : I don't want to count any longer ; I 
withdraw the doubt. I don't think— if I may be allowed 
to say so — I don't think several gentlemen whom I see 
around me understood the eflfect of their vote. (Laughter.) 
The President : The next question before the Associa- 
tion is on the adoption of conclusion 5 as the conclusion of 
the Association. Mr. Bailey wishes to be heard on it. 

Mr. Bailev : I have said all I care to say on that. It 
does seem to me that on No. 5 we might as well vote 
against our own committee and in favor of the commission. 
I think that that is a wise provision. 

Mr. Henry T. Lummus : I do not wish to argue the 
question. Mr. Hill a moment ago asked for the experience 
of the District of Columbia, I don't know what that is, 
but I do know that oh the statute books in the 60's was a 
provision very similar to this requiring affidavits of defence 
from defendants, and in the case of Hunt v. Lucas (99 
Mass. 404) the Chief Justice of the Supreme Judicial 
Court of Massachusetts declared that it worked well. My 
own experience does not go back so far. 

Mr. Henry M. Hutchings : Mr. Hill asks whether any 
investigation was made through members of the Bar of the 
District of Columbia as to the practical workings of the 
affidavit, I will say that, as secretary of the commission, I 
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took up that matter personally with two members of the 
Bar of the District of Columbia, one being Mr. Frailejr, of 
the firm of Worthington, Heald & Frailey. Mr. Frailey 
sent me several forms of affidavits and he reported to me 
that the practice worked very satisfactorily in the District 
of Columbia. He referred me to several cases where it Ixad 
l)een used with practical and beneficial results. All of that 
correspondence was turned over by me to the commission, 
and Judge Wait worked out the form as appears in the bill. 

The question was put on the adoption of proposition No. 
5 as the conclusion ot the Association, and the same was 
adopted. 

Mr. Hill : Mr. President, I move that further dis- 
cussion be postponed till after lunch, which I understand is 
now ready. 

The Secretary : Lunch is not till half past one, gentle- 
men, but it will take some time to go in to lunch, and I 
personally think, after having made the arrangements with 
the hotel, it will be well to adjourn the discussion from 
this time till after lunch, rather than to pursue the discus- 
sion right up to half past one. If that is done I think we 
can go in to lunch promptly ; the service will be prompt ; 
on the whole, the general situation will be improved. 

The motion to postpone the further discussion until after 
lunch prevailed, and a recess was declared. 

At half past one lunch was served in the dining-room. 

The business of the meeting was resumed at the conclu- 
sion of the lunch, with Vice-President Alfred Hemenway, 
the president elect of the Association, in the chair. 

Upon Mr. Hemenway's rising to call the meeting to 
order he was received with hearty applause, all the mem- 
bers standing. 

Vice-President Hemenway : I certainly thank you 
for this cordial reception, and I appreciate most highly the 
honor that you have conferred upon me. But in the midst 
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of this business meeting any extended remarks would be as 
inappropriate as the suggestion of the man who in Pennsyl- 
vania attended a prayer meeting and was asked to make a 
few remarks. He said, " After what has been so well said 
I can add nothing to the subject under consideration, but if 
you have a few moments I would like to say a word about 
the tariff." (Laughter.) 

I do not appear before you as the President of the Asso- 
ciation. Mr. Olney's term of office does not expire until 
this meeting adjourns, but he is unavoidably absent, and 
as a vice-president he has requested me to take his place. 

We will now resume the business for which we have 
assembled. I am advised that the next subject under con- 
sideration is No. 1 : 

"It is advisable that sittings of the Supreme Judicial 
Court for the Commonwealth be in the future held only 
in Boston." 

Is there anything to be said upon that subject? It is now 
before you. 

Mr. HoLLis R. Bailey : Mr. President, I do not w ant 
to do too much talking, but I do wish to repeat some argu- 
ments which were made by Mr. Justice Barker some years 
before he died, which were to the effect that the Supreme 
Judicial Court could do much better work if they were 
saved trouble and time of traveling about the Common- 
wealth and could hold their sessions simply in Boston, the 
same as is the custom in New Hampshire and New York 
and most of the other States, namely, to have the sittings 
of the full court, the highest tribunal, held in the principal 
city of the State. I do think that the Court could save 
considerable time if they shoulc^ meet simply in Boston to 
hear the law cases argued. Mr. Justice Barker also favored 
taking away from the Court all the trial work — nisi prius 
work. That is not before us to-day ; sometime that will 
be before us, but I think that the committee have reached 
the right conclusion in what they have announced in No. 1. 

Mr. W. H. Brooks (Holyoke) : Mr. President, I am a 
member of the Bar of Hampden County, therefore of 
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western Massachusetts, which would be apparently inter- 
ested in this question if there were any real question 
involved. I can conceive of no reason why the Supreme 
Judicial Court of this Commonwealth should make the cir- 
cuit of the four western counties except a sentimental 
reason, that is, that perhaps the people desire to see the 
Court. The Couil begins in the western counties early in 
September. There are jury sittings of the Superior Court 
in July, and also in some of the four western counties in 
June. Therefore, the exceptions are not really ready for 
consideration before the first of September. The lawyers 
with us take vacations ; of course the judges take vacations, 
and the result is, I think, in our territory that very few- 
lawyers are prepared with briefs in the cases that would be 
open to the consideration of the full bench, and there arises 
the following result, that many of us are compelled to sub- 
mit our cases in Boston at a later time upon briefs and 
without argument. I certainly am in favor of this recom- 
mendation of the committee of this Association, that the 
Supreme Judicial Court for the consideration of law ques- 
tions should have its sittings in Boston and be relieved of 
the travel about the four western counties, because about 
all they do is to travel. There is no business to speak of 
for their consideration. Perhaps in the three or four weeks 
that are assigned to western Massachusetts, there may be 
argued or presented to the Court in other forms four or five 
cases, a very small number in any event. I trust that the 
conclusion reached by the committee will be the conclusion 
arrived at by this Association. 

The question being put to vote on the adoption of propo- 
sition No. 1, it was unanimously adopted. 

Jurisdiction in Libels for Divorce. 
Vice-President Hemenway : The next resolution is : 

** 2. It is advisable that jurisdiction of libels for 
divorce and petitions for annulling and confirming 
marriages be transferred from the Superior Court to 
the Probate Court." 
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The question is before you. 

Mr. George P. Drury : Mr. President, I desire first 
to call your attention to the importance of this question by 
reason of the fact that the question of divorce is one which 
deals in a much more important way with questions affect- 
ing the public than can any question of property, whether 
arising under a will or in the administration of an estate or 
in any civil suit. The situation at present seems to be that 
the Superior Court is imposed with an amount of divorce 
business which is a burden upon that court for several reasons. 
In the first place, there 'is such a volume of that business 
that it is necessary for the Court to hear divorce cases at a 
separate time from other causes. The cases, particularly 
the uncontested cases, are heard within a limited time. A 
limited time is set for hearing those cases, and that time 
only can be given to it, because of the pressure of other 
business upon the Court. Furthermore, the justices of that 
court are constantly hearing questions at law and in equity 
that are greater in number and occupy a greater amount of 
their time than the questions of divorce, and there is this 
peculiarity about a divorce case, that a justice never knows 
when he is through with it, particularly if the parties have 
children. A divorce case comes up, and the divorce is 
granted, and later the parties petition for a modification of 
the decree and they desire a hearing before the justice who 
originally heard the case. That is impossible because he is 
on circuit in some other county, and they are obliged to go 
before some other justice in the county where the case has 
been decided, or else to follow the justice who originally 
heard the case to some other portion of the Commonwealth. 
It is unquestionable that the administration in divorce in 
the Superior Court is for a number of reasons undesirable. 

We come, therefore, to the question whether it shall be 
submitted to the Probate Court as at present constituted, 
for the committee of this Association have disapproved the 
recommendations of the commission recommending that the 
Probate Court be given a more extended and a more com- 
plete jurisdiction in other matters, and have reconmiended 
that in will matters and other probate matters, which are less 
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impoi-tant to this Commonwealth thau divorce matters, the 
jurisdiction of the Probate Court shall not be final, but that 
it shall l>e subject to appeal to the Supreme Judicial Court, 
and still recommend that the jurisdiction of the Probate Court 
in divorce matters shall be final as to questions of fact, and 
that as to questions of fact there shall be no appeal from the 
Probate Court in divorce matters. This recommendation is 
broad and may be very far-reaching in its consequences 
when we consider that the judges of probate have been in 
the habit of deciding matters from which an appeal might be 
taken and have not been in the habit of feeling that their 
decisions are final upon questions of fact ; and in view of the 
further fact that in each county the judges who sit in that 
county in pi*obate do not travel throughout the Common- 
wealth, that the Probate Courts are separate courts for a 
county, that the Probate Court is not a court of the Com- 
monwealth, as is the Superior Court. And therefore the 
practice in the different counties may with much greater ease 
become different in the Probate Courts than in the Superior 
Court, and it is exceedingly desirable that the practice in 
divorce matters should be uniform and that the law should be 
uniform and the manner of interpreting the law should be 
uniform in all counties of the Commonwealth. 

Further, the divorce cases are so numerous that it would 
be necessary to increase the number of the probate judges 
and their salaries^ should be increased, and there is no rec- 
ommendation to that effect. 

The question, then, before this Association at present is 
placed in such form that it is a question of retaining the 
jurisdiction in the Superior Court or placing it in the Pro- 
bate Courts, which are not shown to have adequate facilities 
for handling it. Further, it appears that the Probate Court 
may well be regarded by the public as a court of inferior 
jurisdiction, and it may well cause a feeling, on the part of 
those people who desire divorces, that divorce cases are 
regarded by the Legislature of this Commonwealth as of less 
importance than ordinary civil actions. 

It seems to me, gentlemen, and I submit it to you, that 
this choice that is before this Association at this time is one 
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which should not be made ; that this Association should not 
put itself upon record in favor of either of these alternatives, 
with both of which serious fault can be found. 

There are other possible solutions of the problem, and 
there is not merely one other possible solution but several 
possible solutions. It is possible to make the Probate 
Court a court of final jurisdiction upon the facts in all causes 
which come before it. It is possible to increase the number 
of probate judges in those counties where it is necessary ; it 
is possible to increase the salaries of the judges of probate. 
It is possible to provide, as the commission did recommend, 
that trials by jury shall be had in the Superior Court and 
not in the Supreme Court. 

Again, it is possible to create a new court for the Com- 
monwealth, having jurisdiction of divorces only, or it is 
possible — and it has been suggested to me by parties who 
are in a position to know — that the original jurisdiction of 
the Supreme Judicial Court will at some time have to be 
given up, and that it might be advisable for the equity juris- 
diction of the Supreme and Superior Courts and jurisdiction 
in divorce matters to be placed in a new court to be here- 
after created. 

It is apparent, therefore, that this is a matter of which 
the solution is not present or easy. If it is advisable in the 
near future to take the jurisdiction and put it in the Probate 
Court I submit to you, gentlemen, that it is necessary to 
place the Probate Court in a position of equal dignity and 
power with the Superior Court, in order that it may be a 
court before which the parties will come with the same feel- 
ing that this Commonwealth regards divorce as a matter 
that is important, and regards a divorce as a thing not 
lightly to be granted to parties. 

Another thing. Neither the committee nor the commis- 
sion have referred to the statute of 1907, which gave the 
justices of the Superior Court power to appoint an attorney 
to investigate in a divorce case where investigation was 
desired. I have not examined that statute recently, and I 
am not certain that it is not necessary, in order to enable 
the judges of probate to exercise that power, to specifically 
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provide for that in the act transferring the jurisdiction. 
This has not been mentioned. 

I would suggest, therefore, that as to this and as to the 
following recommendation. No. 3, instead of adopting or 
rejecting the committee's report, that the Association refer 
this matter back to the committee for further examination 
and investigation, either to report to this Association or, if 
in the judgment of the Association it is advisable, with full 
power to work out the problem and to make their recom- 
mendation directly to the Legislature. But I do submit and 
urge in any event that this matter l>e not treated as conclu- 
sive, that the Association do not put itself upon record at 
this time, in favor either of the position that divorce should 
remain in the Superior Court, or of the position that it should 
be at once transferred to the Probate Court without in any 
way changing the character of that court. (Applause.) 

Mr. Robert Homans : This subject, gentlemen, was 
considered by a sub-committee of which Mr. Charles W. 
Clifford of New Bedford, Mr. John D. McLaughlin of Bos- 
ton, and I were members. Our report was printed in the 
book which was sent to every member of the Association, 
and the views of the sub-committee about the transfer of 
divorce jurisdiction from the Superior to the Probate Court 
were written by Mr. CliflFord, who took a great interest in 
the subject. He is unavoidably prevented from coming 
to-day by illness. But I feel that I wish to say a word in 
support of the report made by our sub-committee to the full 
Committee on Legislation, and which was approved by that 
entire body with two dissenters. 

I wish, briefly, and just as briefly as I can, to state the 
reasons which actuated a majority of the sub-committee in 
recommending this change. 

In the first place, the State Commission recommended it 
on the ground that it would save the time of at least one of 
the judges of the Superior Court. In the second place, the 
divorce sittings of the Superior Court are held at stated 
times. There is always an atmosphere of hurry about the 
sitting, and in the opinion of the sub-committee it was very 
difficult for a judge of the Superior Court, with the mani- 
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fold engagements which he has, to give the time to divorce 
matters which is absolutely necessary in order that they 
may be properly disposed of. Then we thought of the 
Probate Conrt and recognized that already the Probate 
Court has jurisdiction over almost every matter of domes- 
tic relations. If the matter of the custody of your children 
happens to come up on a divorce, that question is settled in 
the Superior Court. If there is no divorce to be obtained 
or denied, the question of custody of children comes up in 
the Probate Court, where there is jurisdiction over the 
adoption of children, over spendthrifts and over every kind 
of domestic personal relations. 

Then, Mr. President, that being our general opinion, we 
took the opinion of some forty or fifty representative mem- 
l)ers of the Bar throughout the State and received answers 
from them. The replies were about two to one in favor of 
transferring the jurisdiction, and there was hardly a man 
who replied who did not say that the probate judge of his 
particular county was perfectly competent and fit to deal 
with these questions. But I think, to be brief, that the 
one reason which actuated us more than any other was this 
— that the Superior Court is a court of litigation; it is a 
court where parties come before the Court, each side repre- 
sented, with the judge sitting to determine a question which 
has been properly prepared and which is properly presented 
by each of the contending factions. It is not a court which 
primarily has to deal with matters which are not litigated. 
Now the Probate Court's jurisdiction, I should say, three- 
quarters of its time is given up to seeing that the laws 
and the statutes ot this Commonwealth are observed in non- 
contentious matters. That is their state of mind, Mr. 
President; that is the way they look at things. Is the 
petitioner before them some one who is entitled under our 
laws to relief ? That is, they in a measure represent the 
public and represent the defence of that particular petition. 
Now it seemed to Mr. Ch'flEbrd and to me — and our views 
are supported by the majority of the committee — that if 
there was one matter where a training on the part of the 
judges in non-contentious proceedings was pre-eminently 
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requisite to its decision, it was the question of divorce, and 
that the solution was to be found in putting this whole sub- 
ject in the Probate Court for its determination. They have 
more time ; they need not dispose of more than one divorce 
case a day if they like, and they are bound to see in these 
as in other cases that the rights of the public are conserved. 

There are, it seems to me, three pretty valid objections 
to this proposition, but it does not seem to me that they 
outweigh the advantages. One is that the community will 
think that if the Legislature passes this subject on from the 
Superior Court to the Probate Court, it will be evidence of 
a determination of the Legislature that this is not an impor- 
tant matter or not as important as some others. I think 
that is not a proper objection. I think that will wholly 
depend, if this jurisdiction is tmnsferred to the Probate 
Court, on how that court manages its business. If it man- 
ages its business properly, I think the public will be entirely 
satisfied. There is a danger that in certain counties certain 
judges holding special views on the subject of divorce may 
create a line of decisions, a rule of conduct in divorce cases, 
which will make the procedure in their county different 
from the procedure in other counties. I think that that is 
the only valid objection I have heard to making this partic- 
ular change in the law. If that is an evil, it can be rem- 
edied by creating a state court instead of a county court. 
But I do not believe in practice with our present probate 
judges any such evil will be found to exist. 

Mr. Drury mentioned that the recommendations of our 
committee were inconsistent in that we were perfectly 
willing to leave the Probate Court the final arbiter on ques- 
tions of fact in divorce cases and were not willing to make 
it the final arbiter in other cases. We said on that point, 
Mr. President : 

" AVhile we are not sure that in an exhaustive scheme 
of revision it might not be well to adopt some provision 
which would obviate the possibility of second trials on 
questions of fact in probate matters, in view of the fact 
as shown by the Report of the Commission that the 
number of cases involving a decision on appeal upon 
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questions of fact is very small, it does not seem to us 
wise to make the change at the present time and in this 
proceeding." 

In other words, the committee did not say that it was 
unwise to make the decision of questions of fact final in the 
Probate Court in other matters than divorce, but we said 
that the recommendations of the Commission were not such 
as recommended themselves to our judgment, and we 
thought that, on the whole, giving the divorce jurisdiction 
to the Probate Court at the present time would be a benefit 
to the public. 

Mr. E. H. Vaughan (Worcester) : Mr. President. 

Vice-President Hemenway: Mr. Vaughan. The chair 
will ask gentlemen who speak to give their names, so that 
the Secretary may record them. 

Mr. Vaughan : My name is E. H. Vaughan, of Worces- 
ter. 

I began practice nearly twenty-seven years ago in Worces- 
ter and have been there ever since and am still existing in 
practice. I tried my first divorce cases before judges of the 
Supreme Judicial Court — why ? I think the Commonwealth 
of Massachusetts recognized the contract or status, as you 
choose to define it, as one of the highest importance to the 
Commonwealth of Massachusetts, and, therefore, it was tried 
by the highest judges she had. Later on their work became 
too much for them to deal with that sort of thing. Now the 
step that is recommended brings you finally to the police 
court, and I do not believe in and I shall never give my per- 
sonal assent to the trial of a divorce case before the police 
court — never. That is the step you are taking if you 
adopt this resolution. I would rather go back to the 
Supreme Court, because if we have one contract or one 
status that the Commonwealth of Massachusetts ought to 
stand behind and protect-eternally, it is that of the marital 
relation. Do not let it go down. (Applause.) I am 
against, as much as my avoirdupois and my mental capacity 
both can be, any sentiment of this sort, if it be a sentiment, 
or against an opinion if it be an opinion, or against a rule if 
it be a rule. 
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I still have belief and faith in the judges of the Superior 
Court, but if I was going to do anything, instead of placing 
it in the Probate Court I would place it back again in the 
hands of the Supreme Court. 

I know the whole trouble. That means we must have an 
increase in the force of the Superior Court bench and we 
ought to have had it. My only criticism upon the escutch- 
eon of Massachusetts to-day is that she does not do justice 
to her judges, does not have as many as she ought, does 
not pay them as well as she ought, and yet she is, I am 
proud to say, in my opinion, the leading State in the Union. 
I dislike to say it, I hesitate about saying it, but we ought 
to have men enough appointed to the Superior bench and 
paid enough so that they can deal with this matter. And 
when the day comes that divorce cases, and with them the 
babies — and that is what it comes to — left out in the cold 
without either father or mother, or with one of them who 
amounts to nothing — are left in the hands of the Probate 
Coui-t, which I know something about throughout the Com- 
monwealth, that will be the day in which I again shall 
criticise the conduct of the Commonwealth. 

Now if we do anything, let us increase the number of our 
judges and increase the pay of our judges in the Common- 
wealth. Haven't we an orjjjanization here strong enouofh to 
accomplish it? If we have not, we had better disband our 
organization. Let us have men ; let the Commonwealth 
choose its men, choose them wisely and well, and able men 
who can do this work which cannot be shunted off either to 
the Probate Court or the police court ; because the moment 
you take the one step, necessarily you will take the next. 
A woman comes into my office to-morrow morning and 
wants separate support ; we go to the police court. It 
ought not to be. Now if we are to preserve the name of 
Massachusetts high as it stands, let us in Heaven's name 
keep divorce, keep children, keep separate support, keep 
the dissolution of what you may call the contract or the 
situation as you like — there is some doubt, I suppose, 
according to Judge Holmes, whether it is a contract or a 
condition, but I am going to call it a contract. Let us by 
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all means preserve every means to make every man and 
woman live up to that contract, and you cannot do it in the 
Probate Court. (Applause.) 

Hon. William T. Forbes (Worcester) : Mr. Chairman, 
my name is W. T. Forbes, of Worcester. I had not 
intended to say anything, and I do not wish to enlarge 
upon or to emphasize the inferiority of the Probate Court. 
(Laughter.) 

Mr. Vaughan : No man appreciates you more than 
I do. 

Judge Forbes : Mr. Chairman, I twice appeared before 
a legislative committee to oppose the transfer of divorce 
cases to the Probate Court — in those days partly, I may 
say frankly, because I did not like that kind of cases, but 
my principal reason, I think, was for the good of the 
people in general. In Worcester County divorce cases 
take five or six weeks. We have between a seventh and an 
eighth of the population of the State. Calling it an eighth 
ol the population, that would mean the time of one judge 
for forty-eight -weeks. Divorces from bed and board, 
although fewer in number, take more time, because the 
defendant usually is either fighting for a child oi' against 
paying money. One year in Worcester County out of one 
hundred and sixty divorce cases tried but three were con- 
tested. In the separate support cases, or those of divorce 
from bed and board, as you please to call them, most cases 
are contested. The majority of those which are not tried 
are those cases where the husband has gone away and he 
knows we cannot make him pay anything anyway ; he has 
gone over into Connecticut. 

The best solution, in my judgment, of this whole matter 
— and I have been holding court for more than twenty-two 
years in Worcester — the best solution is this : Let the Chief 
Justice of the Superior Court designate two of his asso- 
ciates best qualified to grapple with this class of cases, and 
let them take all the divorce cases and all the separate 
support cases for the Commonwealth. In selecting those 
men, he ought not to take a man like the late Judge Lord 
of the Supreme Court, who was on the bench when Mr. 
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Vaughan and I were young practitioners. I don't mean to 
imply that he is as old as I am, for he is not, but it was a 
good while ago when he and I began to practise law. Judge 
Lord did not believe in the divorce law and he did not 
believe in having any parties djvorced if he could help it and 
not rule, so that exceptions to the full bench might be sus- 
tained. The result was that when the divorce list was made 
up and it was found that Judge Lord was going to hold the 
court as a single judge in Worcester County, the divorce list 
went over because generally both husbands and wives con- 
cerned wanted divorces. In most cases it was not a con- 
tested matter ; it was simply an ex parte question. Now 
when Judge Devens held the court, we always tried our 
cases before him. I do not mean that he did not construe 
the statutes fairly or that he was not reasonable and judicial 
— he was ; but he had no prejudice for or against the law. 

Now I believe so long as we have a divorce law in Massa- 
chusetts the judge who sits in a divorce case should 
recognize this law as law and meet it just as fairly and 
judicially whether he believes in divorce or not, personally* 
So long as he holds his position it is his business to 
administer the divorce procedure according to the law of 
this Commonwealth. If you had two fair-minded men who 
were ready to grapple with divorce cases and separate 
support cases in a fair, judicial way, they could dispose of 
all the cases that are now being tried in Massachusetts and 
relieve our Probate Court of that class of cases. You 
must remember — though it is rather odd — that some of 
the most experienced trial lawyers are judges in some of the 
smallest counties ; so w^hen you go out into the Connecticut 
valley we find there are just as able lawyers sitting in the 
Probate Court in the smallest counties as there are in Suffolk 
and Middlesex Probate Courts ; but there is a possibility 
that down in Nantucket a sea captain who never studied law 
may be the judge of probate, as was the case a few years 
ago — an excellent old gentleman. Now, if it chanced that 
down in Nantucket a Probate Court judge happened to 
think that people who wanted a divorce ought to have it, 
the summer colony would increase quite considerably. 
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(Laughter.) It is not necessary to spend six months or a 
year, as you have to in going to some western State, but as 
soon as you move to Nantucket for the purpose of making 
that your home and actually get there with your household 
effects, you are a resident of Nantucket County, and Judge 
Defriez, the good old sea captain — if this were in his day 
— would have jurisdiction of the case. 

I merely throw out that suggestion. The Superior 
Court is an elastic court; it is a court made up of able 
judges, and the best drilled men that can be selected from 
that court now or added to it, if necessary, ought to handle 
both divorces from bed and board and absolute divorces. 
(Applause.) 

Mr. NiLES : Mr. President, I desire simply to make a 
few remarks explanatory. You must know, those of you 
who have noticed, that I was one of the two members of the 
committee who dissented from the report of the majority, 
and it is proper that I should give very briefly — and I will 
be brief: — the reasons that actuated me. 

My memory goes back a little farther than the memory of 
the brother who referred to the trials in the Supreme Court. 
When I came to the Bar, divorce cases were tried in the 
Supreme Court either before a single justice or a jury. 
And while I never tried a case to a jury, I have seen con- 
tested divorce cases tried to a jury. Then the Legislature, 
if I am correct in my date, in 1877 took away the right to 
trial by juiy. Later on the Legislature transferred the 
jurisdiction of divorce cases from the Supreme Court to the 
Superior Court, and now it is proposed to kick them out of 
the Superior Court into the Probate Court, and I agree with 
Brother Vaughan, and I said so to our committee, that just 
as sure as we do it the next kick will land divorce cases in 
the police and district courts. 

Now let us see. The chairman of the sul)-committee has 
said that domestic matters are now heard in the Probate 
Court ; matters of separate support and custody of children, 
he says, are heard in the Probate Court. That, of course, 
we all know. But the chairman of the sub-committee did 
not say that there is always the right of appeal to any party 
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aggrieved, and the proposition here is, not only to take 
your case out of the Superior Court and transfer it to the 
Probate Court, but to take away the right of appeal and 
have the hearing there absolutely final. 

Now if the Legislature up to this time has not thought it 
safe to entrust the custody of a child or .the question of 
merely how much the husband ought to contribute towards 
the support of the child — if the Legislature up to this 
time has not considered it quite safe to leave that to the 
determination of the Probate Court without appeal, why, I 
say, should we now give to the Probate Court the right to 
finally and absolutely dissolve or refuse to dissolve a mar- 
riage? Reference has been made to some of the counties 
where the judge may not be a lawyer, a member of the bar. 
It is a fact to-day that in two of our counties the judge of 
the Probate Court is not a lawyer. And there is sitting 
right before me now Brother Barney, of Lynn, who has 
just come down from the Supreme Court with one of the 
nicest questions raised in any divorce proceeding, where 
Judge Fox recently reported the case for the determination 
of the Supreme Court. Now just stop and think of putting 
a lawyer who brings his case with confidence in his law 
before a judge of the Probate Court who is not a lawyer 
at all. 

I have said, and I agree with Mr. Vaughan, that hereto- 
fore, and I hope still, this matter of the marriage relation 
is considered one of the most important matters that come 
before our court, and that our judges ought to feel, and I 
believe the judges of the Superior Court do feel, that they 
are dealing, even though they know they may be cheated — 
they do feel that they are dealing with a matter of impor- 
tance. So I say that the trial of our divorce cases has been 
kicked down far enough and the time has come to call a 
halt. I agree with Brother Vaughan that if any move at all 
were to be made I would favor either putting this matter 
into a court specially constituted for the purpose, or else I 
would put it back where it would be treated by the com- 
munity as even more important, though I am not, I will say, 
in favor of transferring the jurisdiction to the Supreme 
Court. (Applause.) 
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Mr. HoLLis R. Bailey : I want to say a word along 
the line suggested by Judge Forbes. It is a piece of 
information which perhaps ought to be brought to your 
attention. The coming Legislature is likely to increase 
very largely the amount of work which the Superior Court 
is to be called upon to do in its equity jurisdicticm. Every 
year ^ince 1904 there has been in the Legislature a bill for 
workmen's compensation, and it has only been put off 
from year to year, as I am informed, by very great effort 
upon the part of the conservative members of the Legisla- 
ture. Last June the Governor appointed a commission to 
consider the matter and bring in a new form of bill, and 
there is every prospect that at the coming Legislature that 
bill will become law. New York has a law on that subject ; 
in Illinois, in Ohio, in Minnesota, and in Wisconsin, com- 
missions are at work drafting such acts. A federal law on 
the subject has already been adopted, and the time seems 
now at hand when we are to have a change in this matter of 
workmen's compensation, which is a new term and means 
that instead of the Superior Court being flooded with tort 
cases on the law side of the court for damages for personal 
injuries, the workmen are to be compensated hereafter when 
this law goes into effect, not as now where the employer is 
found to be at fault, but regardless of how the accident 
happened, whether by the fault of the employer or not. 
That is the doctrine which has been in force in England 
since 1897 ; it is a doctrine which is in force in Germany, 
France, and other countries of Europe and it seems botind 
to come here. That means that the Superior Court on the 
equity side is going to have more work to do, because this 
workmen's compensation act as it is likely to be framed 
means that the workman is to get so much a week during 
his period of disability from his injury, a certain percentage 
of his wages, or in case of death, those dej)endent upon 
him will get a certain annuity subject to change from time 
to time as circumstances may require. This means that the 
relief is going to be on the equity side of the court. Judge 
Forbes suggests that we may well have a division of the 
Superior Court to consider divorce. If you combine with 
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that the equity jurisdiction and establish one division of the 
Superior Court to attend to both the equity and divorce 
work of the court, you will certainly have ample work for 
half a dozen members of that division. I think this fact 
ought to be known and considered in connection with this 
proposition which is now before us, and I hope that Mr. 
Drury's motion that the matter be recommitted for further 
consideration will prevail. 

Mr. Vaughan : Brother Bailey and I never disagree 
except in court ; we have been known to do so there. I 
agree with his suggestion. I think the matter ought to be 
referred back and I still emphasize what I said before, Mr. 
President, that I shall feel more than sorry to see divorce 
jurisdiction go even into the good hands of my friend Judge 
Forbes and his associates in the Probate Court, because I 
feel that that is not where that business should be done. If 
there is any contract or, according to Judge Holmes, any 
status, that the Commonwealth wants to stand by with a 
strong right arm and all its power of protection, it is the 
matrimonial obligation. Therefore I suggest that it go back 
to the committee. 

Mr. NiLES : If I may add one word, I desire, Mr. 
President, to call attention to the fact that when this 
laborers' compensation act passes, if it does pass, as I agree 
with my Brother Bailey it is likely to, it will take a vast 
amount of work from the Superior Court. It will relieve 
the Court of a vast number of tort cases for personal injury 
which now take up a lar«e amount of time. It will add to 
the work of the equity side, but it will be a great relief to 
the other side. 

Mr. Henry H. Baker (Hyannis) : Mr. President, just 
briefly a word or two. I would like to state the views of a 
large majority of the members of the Bar of the small 
county of Barnstable. We realize that it is a very small 
and unimportant county, but at the same time we feel that 
we want to be heard at this meeting of the Bar Association 
of this State. Of course there are two other small counties 
that I know I voice the sentiment of — the counties of Dukes 
and Nantucket. We are strongly opposed, we members of 
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the Bar of these small counties, to the transfer of the juris- 
diction from the Superior to the Probate Court. We have 
had no trouble in the trial of divorce cases, but they have 
been passed upon and fully heard at the various sittings of 
our court and given careful consideration. We have had 
no delay in these small counties. We feel that the theory 
of the legal procedure of this Commonwealth is that these 
cases should be heard by justices who are not personally 
acquainted with the parties, especially when it comes to 
contested divorce cases, and the danger in our small coun- 
ties is that if the jurisdiction is transferred to the Probate 
Court, these cases will come before judges who are per- 
sonally acquainted and prejudiced and influenced — inad- 
vertently, perhaps, and unconsciously — by a knowledge 
that they obtain of the parties outside and who consequently 
cannot in a contested case pass upon the matter fairly and 
judicially. Take my own county of Barnstable ; I have the 
highest respect for our present judge of probate ; he is 
thoroughly conversant with the routine duties of his posi- 
tion from having been register of probate for a matter of 
twenty-five years ; but he has not been and has not had the 
experience of an active practising lawyer ; and I feel that if 
he is called upon to deal with divorce cases, not having had 
the experience that has been the lot of the judges of the 
Superior Court and having the knowledge and acquaintance 
of the parties outside, that he and any other men who may 
succeed him — because our Bar is small and it is quite diffi- 
cult to obtain a practising lawyer to accept the office of 
judge of probate — I feel that they will not as ably and fairly 
pass upon such questions as they are passed upon by the 
judges of the Superior Court. And so I agree thoroughly 
with the remarks of my Brother Vaughan, of Worcester, and 
my Brother Niles, of Lynn, and speaking for the small 
counties of southeastern Massachusetts, I hope that the 
jurisdiction in divorce cases will remain in the Superior 
Court. 

Mr. Lee M. Friedman : May I say one word in sup- 
port of Mr. Homans' point of view, I having been on the 
committee which voted in favor of the change to the Pro- 
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bate Court? In the first place, to take issue with my 
brother who has just spoken from the southeastern part of 
Massachusetts, I am one of those who believe that a divorce 
case can the better be decided by the judge who knows 
most about the people who are before him. I do not see 
that it is any disqualification in a judge deciding a divorce 
problem that he knows how much to believe the husband or 
the wife or that he knows from personal observation of 
their marital relations. In the next place, I think we all 
agree that divorce litigation is not satisfactorily handled 
at present. I think we have all been in the Superior 
Court in divorce sessions where case after case has been 
heard with lightning rapidity. I have myself seen a case, 
tried inside of five minutes, and by a most excellent judge 
of the Superior Court. Now if you are so anxious to safe- 
guard the community and the parties in divorce questions, 
why not place them before a judge who at least is sitting 
with more or less time at his disposal and is not anxious to 
get through a divorce list because he has got a long trial 
list of other matters to handle? I know in Boston, where 
the divorce court comes in several times a year, you will 
see uncontested cases tried at the rate of — well, I won't 
venture to say the number, but I think it is fair to say that 
they will go at the rate of at least five or ten an hour 
during two or three days of uncontested divorces. In 
the outlying districts they go quite as rapidly. I do not 
believe that we are all so well satisfied with the way divorce 
cases are tried now that we say that we want to keep them 
in the Superior Court. Every argument that can be made 
against transferrino^ them to the Probate Court is not an 
argument on the theory or the practice of the matter, but it 
is an argument ad hominen. All the speakers are in doubt 
whether the probate judges are fitted to handle it. 

Mr. Vaughan: May I ask are you married? (Laugh- 
ter.) 

Vice-President Hemenway : I cannot say that it is not 
germane to the question. 

Mr. Friedman : Mr. Vaughan has confidence in the 
judges of Worcester County, and if you ask the men from 
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Springfield, they have confidence in their probate judge, 
and every county has confidence in its local probate judge, 
but they distrust all the other probate judges. I suggest 
that whenever you are ready to place the responsibility 
for the divorce litigation on the probate judges you will get 
men who are experienced and able enough to handle the 
question. 

Mr. Vaughan : May I ask the last speaker if he is 
married ? 

Mr. Friedman : I am not. I am not making a personal 
plea for divorce. (Laughter.) 

Mr. George W. Anderson : As a member of the com- 
mittee that signed the majority report, in view of the wide 
difference of opinion that there is here, recognizing that 
there are two sides to the question and having in mind what 
.Mr. Bailey said relative to the impending legislation on 
workmen's compensation) as to which I also have given 
some attention — : although I do not think it ought to go, or 
that it will go, to an equity session of the Superior Couit), 
it seems to me that the motion of Mr. Drury to refer the 
matter back to await somewhat the events and to have the 
matter further considered would be a much better solution 
than for us to attempt to deal with it here at the present 
time. It seems to me that this discussion has disclosed 
that this matter is not ripe for determination either way. I 
therefore take pleasure in seconding what I understood to 
be Mr. Drury's motion. 

Several voices : Question ! 

Vice-President Hemenway : All those in favor of Mr. 
Drury's motion to refer this matter back to the committee 
will please say aye. (Aye.) Opposed, no. (No response.) 
It is a vote and it is so referred. 

The next resolution is : 

" Except for the changes of practice recommended by , 
the State Commission in respect to the insolvent estates 
of deceased persons, it is inadvisable to change the 
present practice of the Probate Court and of the 
Supreme Court of Probate." 
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That proposition is before you. 

Mr. HoMANS : I move, Mr. President, that as the second 
matter on the program has been referred back to the Com- 
mittee on Legislation, the cognate matter covered by the 
third proposition of the committee be also referred back 
to the committee. 

This was seconded and carried. 

Talcing of Depositions in Certain Oa^es. 

Vice-President Hembnway: The next proposition will 
be read by the Secretary. 

The Secretary : Gentlemen, the President asks me to 
read No. 6 of the matters under discussion : 

''6. That Section 62 of the bill proposed by the 
Commission be approved." 

Section 62, proposed as a substitute for Section 25 of Chap- 
ter 175 of the Revised Laws, reads as follows : 

"Depositions may be taken as provided in this chap- 
ter, to be used before courts, magistrates or other per- 
sons authorized to examine witnesses, except in 
criminal cases. The court or a judge may, in any 
cause or matter pending before it or him, where it shall 
appear necessary for the purposes of justice, make any 
order for the examination upon oath before the court 
or judge or any oflScer of the court, or any other per- 
son, and at any place, of any witness or persons, and 
may empower any party to any such cause or matter to 
give such deposition in evidence therein on such terms, 
if any, as the court or judge may direct." 

Vice-President Hemenway : That proposition now is 
before you for discussion and action. 

Mr. Bailey : Mr. President, to bring it before the meet- 
ing, I will move that that recommendation be adopted, and 
I will say one word in support of it. There is in New 
Hampshire and has ])een for many years a somewhat similar 
provision in a limited way. In their trustee process the 
trustee, instead of being interrogated by written interroga- 
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tories, may be examined before a justice of the peace and 
bis deposition taken, and I have been up there and found 
it worked to a charm. You get the information out of the 
trustee that you want, and you get it speedily and with cer- 
tainty. This is something of a similar sort, to get at the 
facts of the case speedily and not wait till the case drags 
along. The object of this is, as I understand it, that the 
parties may come to a settlement when they find what the 
facts are. I was at the State House when this matter 
was being considered by the commission and the argument 
was made there that this method had been given a trial in 
Germany and in other parts of Europe and it worked well. 
I believe it would work well here. 

Being put to vote, the recommendation of the committee 
was unanimously adopted. 

Appeals to the Superior Court. 

The Secretary : The President again asks me to read 
No. 7 : 

"That instead of the recommendations of the Com- 
mission as to the respective jurisdictions of the Supe- 
rior, and of the Municipal, District, and Police Courts, 
and of appeals from the latter to the former, a bill be 
recommended to the Legislature, providing in sub- 
stance that a plaintiflf by bringing suit in a Municipal, 
Police or District Court shall waive the right at any 
time to claim a trial by jury, but shall not waive an 
appeal ; that appeals may be taken as now provided by 
law from inferior courts to the Superior Court upon 
the giving of a bond in the sum of $200 ; that in any 
action appealed from a lower court, or brought origi- 
nally in the Superior Court when a verdict or finding 
of less than $200 is found, the Superior Court shall 
have general power to withhold costs, award double 
costs, or award a reasonable counsel fee ; and that at 
the trial in the Superior Court of an appealed case, any 
memorandum of decision of the judge of the lower 
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court may be read in evidence and given the same 
weight as that given an auditor's report." 

Messrs. Niles, Anderson, and Callahan dissented on the 
last proposition, that the finding of an inferior court should 
have the weight of an auditor's report when the case was 
tried on appeal. 

Mr. George W. Anderson : Mr. President, I call for 
a division of the question and ask that that part of it begin- 
ning : " and that at the trial in the Superior Court," may 
be put separately from the first part. 

The chair put the question on dividing the question as 
requested, and it was ordered divided. 

Mr. Friedman : Mr. President, I move that the first 
part of that report be adopted. 

The motion was seconded. 

Mr. Henry E. Warner : I should like to ask a ques- 
tion. I do not see that the proposition reported by the 
committee tends eflectively to prevent two trials of fact, 
which it seems to me should be accomplished in some way. 
I do not see why a plaintiff should be entitled to begin a 
suit in a court whose determination of the question of fact 
he is not ready to abide by, or why a defendant should go 
to trial in a case before a tribunal whose determination of 
fact he is not ready to abide by. The practice has grown 
up, at least in Boston, of trying a great many cases in the 
Municipal Coi^ii; where one side or the other is only putting 
in enough evidence to get through with the trial and to 
learn the other side's evidence, and it is obvious from the 
start that there is going to be an appeal of the case and that 
there is going to be another trial on the facts. It seems to 
me that a plaintiff* who goes into the Municipal Court ought 
to be understood, as is, I believe, the meaning of this pro- 
vision, to waive his trial by jury. I do not see why he 
should not also waive another trial of the facts by a judge 
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without a jury. Nor do I see why the defendant who has 
gone to trial in the Municipal Court should not equally 
waive a jury or waive another trial by a judge without a 
jury. It seems to me that the proper way would be to 
provide that a plaintiff who goes into the Municipal Court 
is to be bound by the fects as found in that court, and that 
a defendant who is brought into the Municipal Court should 
elect whether he will have a trial in the Superior Court, 
either by judge or jury or else be bound by the findings of 
fact in the Municipal Court. The practical difference 
between the law as it now is and the proposition of the 
committee is to increase the appeal bond from $100 to 
$200, but, as I understand it, not changing the condition of 
the bond. 

Mr. Friedman : The bond covers costs and attorneys' 
fees. 

Mr. Warner : It does allow the Court to withhold costs, 
award double costs or award an attorney's fee. That would 
be secured by the bond, it is true. With that exception I 
do not see that it changes the conditions at all excepting 
that the plaintiff waives his jury trial. I do not see why the 
whole question should not be disposed of in the first instance, 
so far as the facts are concerned, in the first court in which 
there is a trial. 

Mr. M. F. Dickinson : Wouldn't that burden the Supe- 
rior Court with a great deal of new business? 

Mr. Warner : Of course that is the question. My 
own feeling is that it would not ; that as- a matter of fact we 
should have the Municipal Court used for what it is intended 
to be — the Court which disposes of small matters among 
the people, with a quick solution. I think that many 
people who go into the Municipal Court now go there 
expecting to stay there if they win, but not if they don't. 
I don't think that it would increase the work of the Superior 
Court. My feeling is that it would decrease it because now 
the losing party in almost all cases appeals, or in a very 
large proportion of the cases appeals. 

Several voices : No. 

A voice : Twenty-five per cent. 
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Mr. Warner: Twenty-five per cent, is a very small 
proportion of the cases that are tried in the Municipal Court 
with all the judges that are sitting here. It seems to me 
that many cases would not go any further, while those cases 
which would pass to the Superior Court are bound to 
go there anyway. It seems to me it would work in two 
ways : It would increase the dignity and force of the 
Municipal Coui-t and the readiness to abide by its decision, 
and it would decrease the number of cases which go up. 

Mr. John Gordon : It seems to me that Mr. Warner's 
suggestion might be good if it were true that we could take 
up the evidence in the Municipal Court, but some of the 
opinions given in the Municipal Court appear to be so 
against the evidence (laughter) that it would work a hard- 
ship. If the evidence were reported and could go up on 
appeal, I should agree with Mr. Warner, but otherwise not, 
it would be a great hardship. 

Mr. Warner : I do not believe that Mr. Gordon appre- 
ciates the full force of his suggestion, because it really 
amounts to saying that the Municipal Court cannot try cases. 
If we have got to that stage, if the real question here is the 
inability of a Municipal Couil: trial to result in a correct 
finding of the facts, the Court ought to be wiped out of 
existence. 

Mr. George W. Anderson : It seems to me that Brother 
Warner overlooks a very important proposition. The lower 
courts throughout the Commonwealth are by no manner of 
means so uniform as the Superior Court justices. They 
differ widely. We have in the Municipal Court men who 
are quite competent to be judges of the Superior Court, con- 
ceivably of the Supreme Court ; we have men who are not 
fit to be judges of any court. It would depend in your trial 
whether you hit one man or the other. If we are going to 
expedite the trial of causes we must not pass laws which 
will compel men who want a fair trial of their issue to 
appeal them to the Superior Court ; we must provide that 
small cases which under ordinary circumstances ought to be 
disposed of in the Municipal Court may be brought there, 
leaving the exceptional ones, where there is reasonable 
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ground to believe there is a mistrial, to go up to the Supe- 
rior Court. This committee has undertaken to deal with the 
evils of appeals, providing for doubling the bond and a dis- 
cretionary power as to costs. I think we should go far 
toward making the burden of the Superior Court heavier 
than it is now if we adopted Mr. Warner's suggestion; 
that we should by no manner of means make the adminis- 
tration of justice any better ; and certainly we should make 
the burden of the Superior Court heavier. 

There being no further remarks, the chair put the ques- 
tion on the first section of the recommendation, viz. : 

" That instead of the recommendations of the Com- 
mission as to the respective jurisdictions of the Superior, 
and of the Municipal, District, and Police Courts, and 
of appeals from the latter to the former, a bill be rec- 
ommended to the Legislature, providing in substance 
that a plaintiff by bringing suit in a Municipal, Police 
or District Court shall waive the right at any time to 
claim a trial by jury, but shall not waive an appeal ; 
that appeals may be taken as now provided by law 
from inferior courts to the Superior Court upon the 
giving of a bond in the sum of $200 ; that in any action 
appealed from a lower court, or brought originally in 
the Superior Court when a verdict or finding of less 
than $200 is found, the Superior Court shall have 
general power to withhold costs, award double costs, 
or award a reasonable counsel fee." 

And the same was declared carried by a rising vote, 35 in 
favor and 31 opposed. 

Vice-President Hemenway : Now we come to the second 
part of that resolution : 

" And that at the trial in the Superior Court of an 
appealed case, any memorandum of decision of the 
judge of the lower court may be read in evidence and 
given the same weight as that given an auditor's 
report." 
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Mr. Friedman : I move that be adopted. 

Mr. George W. Anderson : To that part of the propo- 
sition I desire to object. The President and gentlemen will 
notice that it says, "any memorandum." It provides no 
machinery requiring the judge of the lower court which has 
heard the case to make any finding of facts ; it gives to the 
aggrieved party none of the very few methods of having 
that memorandum reviewed if it is erroneous which now 
apply to an auditor's report, much less those which apply 
to a master's report. It simply says that " any memoran- 
dum " shall have the effect of evidence. To my mind — and 
I speak with some experience, I think, on that matter — 
one of the gross abuses in the practice of law as we have it 
to-day has grown out of the (comparatively modern) prac- 
tice of referring all kinds of questions to auditors — an 
auditor being originally intended simply to state accounts, 
but being now a tribunal which tries all kinds of questions 
of fact, even land damage cases — with no machinery to 
provide that material facts shall be reported so that the 
questions of law may be adequately saved. If we had 
what they had some years ago and 1 presume have now in 
New Hampshire, a statute called the referee statute, which 
provided that a referee should sit in lieu of a jury and 
should determine all material facts, and should report one 
way or the other upon all material facts asked by either 
party as to which evidence was adduced, we might be safer. 
As it is now, we have auditors who may find for the plain- 
tiff, may find for the defendant, may report some or all or 
none of the facts making one way or the other ; and the 
practice is loose, unsatisfactory, and often works gross 
injustice. This proposition to make the memorandum of a 
lower court judge, who is not even required to make a 
report, who may make anything or almost nothing — to 
make that prima facie evidence — is to introduce again 
an element of uncertainty into the practice of law which 
would make it nothing but a game. Bear in mind, gentle- 
men, please, that only a small percentage — somebody has 
suggested twenty-five per cent., in the absence of statis- 
tics I should not expect that you would find that even 
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twenty-five per cent, of the cases, — are appealed ; so that 
the lower court judge is deciding cases and making such 
memoranda, if any, as he does make, having in mind that 
the probability of appeal is comparatively remote. Bear in 
mind that that is made a prima facie case against you. 
Your case may be well prepared or ill prepared, it may 
involve an unimportant or an important question ; it may be 
tried by as competent a man as the Chief Justice of the 
Municipal Court of the city of Boston to-day, who is one of 
the most competent ; it may be tried before a man as incom- 
petent as some of the unnamed judges that are sitting in 
some of our courts ; that man's finding in any form makes a 
prima facie case for the party in whose favor he makes the 
decision. There is no use talking of having a trial of the 
law and the facts both, if we are going to introduce an 
element of looseness of that kind. I cannot conceive 
aii administration of justice in' which you can introduce an 
element of that kind and still call it a system of justice. 
The rules of evidence which have grown up out of decades 
— centuries, almost of practice, have grown up out of the 
necessity of having the facts adequately and carefully tried. 
There is no occasion for any more rules of evidence if you 
are going to allow any memorandum filed by any court who 
hears that case, without any restrictions, to make a prima 
facie case against you when you go on up. I hope that this 
Association will not give its countenance to a proposition 
which seems to me so utterly destructive of everything 
which makes for the orderly and just trial of causes. 
(Applause.) 

Mr. Henry E. Warner : I should like to point out in 
addition to what Brother Anderson has just said, that this 
makes no limitation of the " memorandum of decision " to a 
finding of facts by that judge. The provision is that " any 
memorandum of decision of the judge of the lower court 
may be read in evidence," and you are thereby making the 
decision of the judge of the Municipal Court, whether it 
involves questions of law or not, evidence of fact to be 
given before the jury. AVhether it would be broad enough 
to cover a memorandum that he finds in favor of the plain- 
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tiff for a given sum, which obviously must include all the 
questions of law which have been argued before him, or 
whether it is meant to apply only to a case where a Munici- 
pal Court judge files a memorandum of. the facts on which 
he has found — I do not think a very frequent occurrence 
— is not determined by this provision. It is a bald pro- 
vision that any memorandum of decision filed by the lower 
court judge is to be submitted to the jury as prima facie 
evidence and given the same weight as an auditor's report, 
that is, as prima facie evidence of its correctness. It 
seems to me that mere analysis shows the futility of the 
proposition. 

Mr. Friedman: May I apologize for speaking so often 
here, but this particular section was one that I have the 
responsibility of drafting and it was considered by the sub- 
committee and the full Committee on Legislation and very 
carefully debated. I would like to call attention to the 
phrasing of the section itself which is proposed, which is 
printed on page 26 of the report : 

" At a trial in the Superior Court, the findings of 
the lower court, if there has been a trial on the merits, 
together with such memorandum of decision, if any, as 
shall have been made by the judge, shall be read in 
evidence and entitled to the same weight as an auditor's 
report." 

Now there are two features to that. In the first place, 
the finding is introduced in the Superior Court. That is, 
a finding for the plaintiff or a finding for the defendant. 
It puts a burden on the losing party in the trial after appeal 
to overcome the presumption that the judge below was 
right in the finding he made. That is, it is a proper thing, 
if ther6 has been a hearing on the merits and if there has 
been a finding by a judge to have some notice taken of it 
in the second trial — and I am assuming that even the 
poorest unnamed judge of Mr. Anderson is a lawyer of 
some training and has taken some pains to make a correct 
finding. Now you have got that to present to the Court. 
As a matter ot tact, wnere you try a case before a judge 
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without a jury in the Superior Court to-day, the first thing 
he looks at, if you watch him, is the finding of the lower 
court. That does not perhaps afiect the finding of the 
Superior Court, so the lawyers can officially have the advan- 
tage or the disadvantage of it, but it nevertheless operates. 
The next thing, " such memorandum, if any." Now the 
lower court judge is not obliged to make a memorandum, 
but if he goes to the pains of making a report something in 
the nature of an auditor's or a master's report, that is a fair 
thing to present in the trial in the upper court. If you 
place the responsibility on the judges of the lower court 
of making such a memorandum, which is apt to be pre- 
sented to the Superior Court and possibly to the Supreme 
Court, the judges are going to be careful. It is going to 
give them an opportunity of justifying their findings. It is 
going to give everybody an opportunity of knowing just 
how those findings were arrived at, and if they are properly 
reasoned will be given the weight to which they are entitled. 
Everybody who argues against this is afi*aid of the findings 
or the memoranda, because they say the judges of the 
lower court are not competent to decide cases and have 
parties abide their judgment, or have the rights of parties 
affected by those findings. I submit that it is not fair to 
make arguments against a general practice because you are 
afraid that there may be incompetent judges. The answer to 
that is that if you have got this sort of thing you will create 
a demand for competent men in the lower court, and if men 
in the lower court had an opportunity to show that they 
were competent, to establish a reputable place for them- 
selves in the community and in the opinion of the Bar, you 
would get good men. If a judge in the lower court has made 
a mistake in his findings of fact, the jury or the judge in the 
upper court will see and correct it. If he has made a mis- 
take in his rulings of law you have got a judge in the 
Superior Court who can give the correct instructions on 
the law. This does not mean that his findings or rulings of 
law are conclusive; but you are simply giving to your 
judges of the lower courts the same position that you give 
to your auditors and masters. And I submit that taken as 
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a whole the judges of the lower court are just as competent 
as the average master or auditor whose reports and findings 
are now before the Superior Court in any second hearing or 
trial of issues which were passed upon in the report. 

Mr. NiLES : Mr. President, as one of the three members 
of the Committee on Legislation who disagreed with the 
majority, I think I owe it to myself to make a brief explana- 
tion — and I think two minutes is all of your time I desire. 
Brother Anderson has stated pretty fully the reasons, and I 
adopt as mine all that he has stated ; that is to say, the 
absolute looseness of this proposed legislation ; and he 
may, as Brother Anderson said, file a memorandum or not, 
just as suits his pleasure. He makes up his memorandum 
in the absence of counsel — after hearing argument, to be 
sure ; there is no safeguard as to what he shall put in that 
memorandum or how broad it shall be, or where it shall 
stop, and any finding that he puts in that memorandum is 
prima facie evidence of the fact stated. 

Now as to auditors. Brother Friedman has said it is 
like the report of an auditor. Auditors' reports are con- 
stantly pruned and scaled down by the Court that appoints 
them. The Superior Court has no power to scale down or 
prune one of those memoranda sent up with imperative 
orders that any finding that he has made there and embraced 
in his memorandum shall be prima facie evidence of the 
fact. 

I say again, so that I may not be misunderstood, as to 
auditors' reports and masters' reports, the Court has 
supreme control over them. Here the Court has no con- 
trol whatever over that memorandum. The law makes it 
prima facie evidence of whatever he sees fit to incorporate 
in that memorandum, and it gives no power to us to cause 
him to report other facts. In the case of an auditor or 
master, we constantly request him to report certain facts 
and he is obliged to report them or the Court recommits. 
We have no such safeguard here. 

Now I wish to take issue with my Brother Friedman, 
who says that these " unnamed judges " are doubtless law- 
yers, trained for their calling. My Brother Friedman prac- 
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tises in the metropolis here more than I do. If he will go 
down with me into my county, I will take him to a district 
court sitting to-day where the standing justice, from an 
unfortunate stroke of apoplexy, is probably unfitted for a 
long time, if not permanently, for the performance of his 
duty, and the two special justices of that court are neither 
of them lawyers. And this legislation, Mr. President and 
gentlemen, compels us to allow one of those men, not 
trained in the law at all, to send up to the Superior Court a 
memomndum which the Court must adopt, must let go to 
the jury as prima facie evidence of the findings therein 
stated, and neither the Court nor counsel has any relief. 

Mr. HoMANS : Mr. President, it seems to me there is an 
absolute answer to what Mr. Niles has said. Under the 
provision drawn by our sub-committee, this memorandum 
of decision of the inferior court shall only be read in the 
Superior Court after a trial on the merits. Under the pro- 
visions of our bill as we have drawn it, a person cannot be 
forced to have a memorandum of decision of the lower 
court rendered either for or against him. If he is a plain- 
tiff he need not go into the inferior court ; if he is a 
de/endant, he need not have a trial in the inferior court, 
because it is only after a trial on the merits, as we have 
drawn this bill, that such a memorandum is to be filed and 
sent up to the upper court. In other words, it is only in 
cases where the parties themselves agree to abide by this 
particular provision of law that any such memorandum as 
is described in our section will apply at all to trials on 
appeal. Now I say that when the parties themselves are 
willing to abide by this particular section, the plaintiflf by 
bringing his suit in the Municipal Court, the defendant by 
going to trial on the merits instead of being defaulted and 
appealing, it is perfectly fair that this memorandum after 
the time spent in trial shall have some weight in the 
Superior Court. 

Mr. Warner : I should like to ask Mr. Homans what 
provision there is for a defendant in the inferior court get- 
ting into the Superior Court without a trial on the merits ? 

Mr. Homans : He is simply defaulted, does not try ; he 
files his appeal bond. 
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Mr. NiLES : Suppose he cannot give an appeal bond. 

Mr. Warner : Suppose he is defaulted and appeals, the 
plaintiflf would be astute enough to get something in the way 
of a memorandum from the judge to get before the jury 
upstairs. 

Mr. HoMANS : How can he do it? 

Mr. Dickinson : If that is the result of it, I do not think 
that we ought to favor it. If the object of this law is to 
allow the defendant to be defaulted for the purpose of doing 
such a thing as that, then we are defeating the very purpose 
for which we draft the bill. Now in imagination I see that 
such a memorandum as this comes up from the lower court, 
and I want to ask my Brother Friedman what he would do 
with it : '' It appeal's to the Court that the counsel for the 
defendant has not fairly stated the facts nor properly stated 
the law applicable to this case. I do not believe the testi- 
mony of Mary Ann Jones, the defendant's principal witness, 
and accordingly I find for the plaintiflfand assess damages in 
the sum of one hundred dollars." (Laughter and applause.) 

Vice-President Hemenway : Are you ready for the ques- 
tion? 

(Calls of "Question.") 

Mr. HoMANS : I don't think that last statement would 
hurt the defendant much. 

Mr. Dickinson : It would hurt somebody. 

Vice-President Hemenway: (After putting the ques- 
tion.) The Chair is not in doubt ; it is not carried. 

Mr. Charles S. Ensign : Before we adjourn, I move a 
vote of thanks to the retiring President, Mr. Olney. 

The motion was seconded by Mr. Niles and unanimously 
carried, after which the meeting adjourned. 
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REPORT OF COMmTTEE ON^ LEGISLATION AS 
SUBMITTED TO EXECUTIVE COMMITTEE. 



A meeting of the Committee on Legislation of the Massa- 
chusetts Bar Association was held at the office of the 
secretary, 53 State Street, Boston, on October 22, 1910. 

There were present Messrs. Niles, Clifford, Anderson, 
Fisher, Friedman, and Homans. 

The printed reports of the four sub-committees on those 
sections respectively referred to them of the bill recom- 
mended by the Commission appointed to investigate the 
Causes of Delay in the Administration of Justice in Civil 
Actions were taken up for discussion. 

The report of a majority of the sub-committee of which 
Mr. Charles A. Hibbard was chairman was accepted, and 
its conclusions approved. 

The report of the sub-committee of which Mr. Charles 
W. Clifford was chairman was accepted and the conclusions 
of the majority of the Committee adopted. Mr. Niles 
voted against the conclusion of the majority of that sub- 
committee approving of the transfer of divorce libels to the 
Probate Court. 

The report of the sul>-committee of which Mr. William 
H. Niles was chairman was taken up. Mr. Clifford asked 
to be excused from voting on the report except as to 
the report upon Section 62 of the Commission's Bill, on 

(91) 
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the ground that there was not sufficient time to discass the 
many matters involved in the report. Thereupon the 
report of the sub-committee of which Mr. Xiles was chair- 
man was accepted, and its conclusions approved, with the 
exception of its conclusion in regard to Section 62 of the 
Commission's Bill. Thereupon the report upon Section 62 
was taken up separately, and the conclusion of the sub- 
committee on this section disapproved : Messrs. Clifford, 
Anderson, and Homans voting in favor of disapproving, and 
Messrs. Niles and Fisher on the other side, with Mr. 
Friedman not voting. 

The report of the sub-committee of which Mr. L. M. 
Friedman was chairman was accepted and unanimously 
approved, with the exception of the report of that sub- 
coDMnittee upon item numbered 12 of that sub-committee's 
report ; upon which Messrs. Niles and Anderson dissented 
from the conclusions of the sub-committee. 

It was then voted to report the conclusions of the Com- 
mittee to the Executive Conmiittee for its consideration. 
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REPORT, 



To THE Committee on Legislation of the Massa- 
chusetts Bar Association : 

The sub-committee of the Committee on Legislation 
appointed to consider Sections 1, 2, 3, 6, and 16 of the 
bill accompanying the Report of the Commission appointed 
to investigate the causes of delay in civil action reports that 
its members are divided in opinion (except as to Section 2, 
which all favor), Charles F. Baker, Esq., and the under- 
signed approving, and F. S. Hall, Esq., opposing. While 
nearly all the members of the Bar of Berkshire County who 
would be obliged to travel farther than the lawyers of any 
other county favor Section 1, 1 find in Hampden, Hampshire, 
and Worcester counties very pronounced opposition. 

Yours truly, 

CHARLES E. HIBBARD. 



To THE Committee on Legislation of the Massachu- 
setts State Bar Association : 

The Sub-committee appointed to consider the provisions 
of the bill of the Commission appointed to investigate the 
causes of delay in civil actions which relate to the jurisdic- 
tion of and practice in the Probate Courts, including the 
jurisdiction over libels for divorce, and embracing Sections 
4 and 17-42 inclusive in the bill, respectfully rei)ort : 

Your Sub-committee finds that there are three principal 
subjects contained in these sections of the proposed bill. 

First: The proposed change in the practice in the 
Probate Courts for proof of debts against insolvent estates 
contained in Sections 19-31. 
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Second: The proposed change making the decisions of 
the Probate Court apon questions of fact final except in the 
case of the probate of wills, when, in its discretion, the 
Probate Court may frame one or more issues of fact to be 
tried by a jury. The sections covering this change are 17 
and 18. 

Third: The proposed transfer of the jurisdiction of 
divorce and petitions for annulling and confirming mar- 
riages froni the? Superior Court to the Probate Court. 

1st. In relation to the proposed change in the practice 
in the Pi*obate Court for proof of debts against insolvent 
estates. 

In respect to this change in a previous report of this 
Committee the following language was used : ^ The Com- 
mittee expressed no opinion but thought that as the Com- 
mission had reported these sections favorably they had 
better be given a trial. The Committee thought, however, 
that they had little relation to the general grievance which 
had been referred to the Commission, namely, the delay in 
obtaining a trial by a jury in the Superior Court in cei"tain 
counties of the State." 

In the Report of the Commission it is said in respect to 
this change : " The provisions of Sections 19-31 inclusive 
submitted to us involving amendments to the Revised Laws 
in regard to the proof of claims against insolvent estates of 
deceased persons were framed by the judges of the Probate 
Courts. We regard them as in the interest of speedier 
determination of such claims and in consonance with the 
general plan of legislation which we recommend." Your 
Sub-committee recommends that the position taken in the 
previous report of the Committee on Legislation be 
affirmed. 

2d. In relation to the second question providing that 
the decision of the Probate Court upon questions of fact 
shall be final, the Commissioners say in their report : " We 
believe that the duplication of trials possible under our 
present practice in Probate appeals should be done away 
with, and that the rights of the parties will be fully safe- 
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guarded by providing that the Probate Courts may frame 
issues to a jury to be tried in the Superior Court. . . . 
We recommend that it (the Supreme Judicial Court) now 
be relieved of all Probate appeals on questions of fact so 
that there will be left to it, besides its general appellate 
jurisdiction, only jurisdiction in equity and of petitions for 
the issuance of extraordinary writs." 

Your Sub-committee finds no other reasons given by the 
Commission for the adoption of this radical change in our 
present practice. We are unable to see that the change 
will tend to relieve the Superior Court of any work, which 
was the principal object of the appointment of the Com- 
mission. While we are not sure that in an exhaustive 
scheme of revision it might not be well to adopt some pro- 
vision which would obviate the possibility of second trials 
on questions 6f fact in Probate matters, in view of the fact 
as shown by the Report of the Commission that the number 
of cases involving a decision on appeal upon questions of 
fact is very small, it does not seem to us wise to make the 
change at the present time and in this proceeding. More- 
over, in respect to the probate of wills we are clearly of the 
opinion that such a change would not be wise. In the 
usual course of events the party presenting the will for 
probate alone of all the parties interested in the estate 
knows the facts and circumstances under which the will 
was executed. The first hearing in the Probate Court is a 
convenient and proper method to enable other parties 
interested in the estate to obtain the information which will 
enable them to determine whether or not the will should be 
contested, and in cases where a contest takes place it is 
almost universally limited to that purpose. It does not 
seem to your Committee that as the bill is drawn the Pro- 
bate Judge would necessarily have the information neces- 
sary for him to determine whether an issue should be 
framed for the jury, and that, therefore, the substitute for 
the present appeal provided by the Act would not be 
sufficient. Your Sub-committee do not find any such con- 
dition of things in the practical application of the present 
law as renders it advisable at the present time and in this 
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proceeding to make the change. They, therefore, recom- 
mend that Sections 17 and 18 of the proposed bill be 
disapproved. 

3d. The important question submitted to your Com- 
mittee is covered by the provisions of Section 4, which 
deprives the Superior Court of the jurisdiction of divorce, 
and Sections 32-42, which provide for its transfer to the 
Probate Court. 

The Sub-committee have made a careful investigation of 
this question and have held meetings for the discussion of 
it. They have corresponded with representative lawyers 
throughout the Commonwealth. 

From their investigation it would seem that this change 
is favored by a majority at least of the members of the bar, 
but that there exists a very large minority who are opposed 
to it, and it should also be said that the opinions stated by 
the minority have been exceedingly well stated and are 
entitled to great consideration. 

As perhaps was to be expected the division between 
those who are in favor of and those who are opposed to 
the change appears to be largely upon what is desired by 
the diflferent parties. There are those who believe that it 
should be the policy of the Commonwealth to make divorce 
easier and that the genei'al condition as to morality would 
be improved if some of the obstacles to divorce were 
removed. There are, on the' other hand, those who believe 
that the welfare of the community, and the protection of 
the home, which is the foundation upon which the State 
must rest, are to be found only in making divorce harder 
to obtain. But it is a peculiar thing that each of these 
separate classes has adherents who believe exactly the 
opposite as to the eflfect of the proposed change. It is 
claimed by some that the transfer will make divorce easier 
and that, therefore, they either approve or disapprove of it 
according to their views as stated above. There are some 
who claim that the transfer will make divorce harder and 
they, therefore, approve or disapprove of it in the same 
way. In other words, exactly the same reasons are given 
for opposite conclusions. 
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The arguments in favor of the change which have been 
brought to the attention of the Sub-committee are the 
following : 

1. It will give relief to the Superior Court. The Com- 
mission itself estimates that the work of which the Superior 
Court will thereby be relieved is equivalent to the work of 
one judge. 

2. That the Probate Court is the natural tribunal for 
this jurisdiction in view of its present jurisdiction upon 
cognate subjects. It already has very large jurisdiction of 
the domestic relations. The probate of wills and the settle- 
ment of estates are largely matters of family relation. 
The appointment of guardians is especially one of personal 
relations. It already has jurisdiction of petitions for 
separate support and petitions relative to the care, custody, 
education, and maintenance of minor children. It also has 
jurisdiction of the adoption of children, and the regulations 
of apprentices, and also of insane persons and spendthrifts. 
It may take the custody of a minor child from a parent and 
give it to a guardian. It may appoint conservators. It 
may regulate the expenditures of a guardian of a spend- 
thrift for the support of the wife, children, or grandchildren 
of the ward. It may allow the marriage of minors. There 
is great force in this argument that in making the transfer, 
the transfer is made from a court whose attention is more 
largely occupied with other and dissimilar matters to one 
whose principal jurisdiction relates to personal and family 
relations. 

3. It is claimed by many that under these circumstances 
a local judge is more likely to act wisely ; that the subject 
matter is one which should be within the power rather of 
what has been designated as the " professional arbitrator " 
than of the stern judge acting upon strict legal right ; that 
the local judge will be much more likely to fairly and intel- 
ligently weigh the evidence before him than one coming as 
a stranger to the environment and habits and customs of the 
locality. On the other hand, equal stress is made by the 
opponents of the change that a stranger, especially one 
whose principal duty it is to weigh and determine evidence. 
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is a much safer tribuDal to exercise this jurisdiction ; that he 
is much more likely to be free from bias, unconsciously or 
consciously; and that parties therefore are more sure of 
getting exact justice. 

4. It is claimed by those who favor the change that a 
great gain will be made in the manner in which the cases are 
heard ; that there will be greater opportunity for investiga- 
tion and less haste in the decision. They complain that 
under the present practice the time and opportunity for the 
Superior Court Judge to pass intelligently upon cases sub- 
mitted to him is utterly insufficient, whereas the Probate 
Judge would he better enabled to get at the real facts, 
especially in uncontested cases. On the other hand, the 
opponents claim that the, so to speak, easy procedure of the 
Probate Courts would tend to place the divorce practice 
upon a less exact and certain plane and would produce 
unfortunate results, 

5. The advocates of the change claim that the unfortu- 
nate public notoriety which attends the divorce sessions of 
the Superior Court would be greatly diminished by this 
transfer to the Probate Court, while its opponents argue 
very strongly that the more frequent sessions of the 
Probate Court, and the greater local interest which attaches 
to these sessions, will cause still greater evils in local talk 
and gossip than now exist. On the other hand, some claim 
that the greatest publicity is desirable for the purpose of 
preventing divorce. 

6. There is one question which is raised by the oppon- 
ents which deserves especially to be noticed. It is claimed 
that the transfer to a single local judge, or two judges 
where there are two Probate Judges in a county, will con- 
fine parties within that county to his or their decision with 
all the unfortunate results which may arise if the judge 
happens to be of a temperament and conviction either 
strongly opposed to or strongly in favor of divorce. Under 
the present system there is an opportunity to correct the 
individual temperament and conviction of a judge because 
the present jurisdiction is vested in a bench of twenty-five 
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members naturally comprised of men of different tempera- 
ments and different convictions upon this subject. Another 
answer offered to the objection is that in any case in which 
the Probate Judge felt such a bias that he ought not to sit, 
the statute enables him to call in the judge of another 
county, and there is always the opportunity to transfer 
jurisdiction from one county to another by change of domi- 
cile. Many believe that the judges of Probate can be 
wholly trusted to administer the laws as to divorce without 
being affected in their decisions by their opinions on the 
general subject. 

Certainly one of the difficulties with the present situation 
arises from the fact that it is undoubtedly true that in a 
bench of twenty-five judges there is a great difference in 
the way in which the evidence in divorce cases is consid- 
ered and weighed due to the temperament and conviction on 
this question of the judge. 

7. Perhaps the most important objection of those who 
oppose the change is that the welfare of the community is 
endangered by the fact that legislative action transferring 
the jurisdiction of divorce to a court of more limited juris- 
diction tends to lead the people to the belief that divorce is 
not regarded by the State as so important as it ought to be, 
and that as the home is the basis upon which the State must 
rest, this transfer would have a direct tendency to weaken 
the foundation of the State through the home. 

They call to mind that originally the jurisdiction was 
vested in the governor and council, subsequently in the 
Supreme Judicial Court, then in the Superior Court and 
now to be transferred to the Probate Court, all a descend- 
ing scale, and therefore tending to produce an unfortunate 
result for the welfare of the community. The opponents 
have also raised the question of the competency of the 
present judges of the Probate Court to deal with this juris- 
diction. Your Sub-committee believe from the investiga^ 
tion that they have made that on the whole this objection is 
not well founded, at least to any such extent as renders it 
unwise to transfer the jurisdiction as proposed. 
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While your Sub-committee recognizes that the question is 
a very complicated one, it seems to it that on the whole the 
advantages outweigh the disadvantages. It will relieve the 
Superior Court of a large amount of work for which 
the Superior Court is not particularly well-fitted, and this is 
the main object for which the Commission was appointed. 
The Probate Court is, as shown, the natural tribunal for the 
decision of questions arising out of the family relations. 
We are of opinion that upon the whole the local judge is 
more likely to do the wise thing on this issue, and that 
really better results will be reached by him than can pos- 
sibly be obtained by the present method of the administra- 
tion of the divorce jurisdiction in the Superior Court, and 
that the idea that divorce is a less important thing now than 
heretofore is more likely to be overcome if the people find 
that uncontested libels cannot be as easily sustained. 

The one great feature of the Probate Court is that it 
deals more largely than any other court with uncontested 
cases. This puts upon the judge a peculiar responsibility 
and requires a peculiar training, and the results of the 
administration of the law in uncontested cases in the Pro- 
bate Court throughout its entire existence has been one of 
the most remarkable and noteworthy incidents of the work 
of the Probate Court. It is nothing short of wonderful 
that the Probate Court has so successfully dealt with them. 
Your Sub-committee cannot but feel that this peculiar quali- 
fication which attaches to a Probate Judge will be of exceed- 
ingly great value in his exercise of the divorce jurisdiction. 

Certainly it must be clear that collusion cannot be so 
successful if the jurisdiction in divorce is transferred to the 
Probate Court as it is now. We are of opinion that collu- 
sion lies at the bottom of most of the evils attaching to the 
present system. The fact that so very large a percentage of 
the libels for divorce are uncontested creates the difficulty, 
and the trial in the Superior Court as at present had is not 
a satisfactory method of determining the questions involved. 

The majority of your Sub-committee, therefore, recom- 
mend that the Committee on Legislation approve the provi- 
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sions of Sections 19-31, that they disapprove the provisions 
of Sections 17 and 18, and that they approve the provisions 
of Sections 4 and 32-42. 

CHARLES W. CLIFFORD. 
ROBERT ROMANS. 

I feel obliged to dissent from so much of the Committee's 
report as favors the transfer of divorce jurisdiction and that 
of the nullification of marriage from the Superior Court to 
the Probate Courts. 

The dissolution of marriage is an act of so important and 
solemn a nature, both to the parties and society, involving 
frequently not only the relation of the parties to each other 
but to children and to property, that the power to eflFect 
and decree such dissolution, if it is to be exercised at all, 
should be vested in that tribunal which will best command 
the confidence of the community in the justice of its decrees. 
This confidence will depend upon the rank of the Court as 
well as upon the training and ability of its judges. 

The framers of the constitution of Massachusetts evi- 
dently appreciating the importance of this provided that 
jurisdiction concerning marriage and divorce should be 
reserved to the Governor and Council (then the Supreme 
Court of Probate) until the Legislature should make differ- 
ent provision. By Stat. 1783, Chap. 46, the Legislature 
provided that the Supreme Judicial Court should be the 
Supreme Court of Probate, and by Stat. 1785, Chap. 69, 
that all questions of divorce and alimony should be heard 
and tried by it and that its decrees should be final. The 
Supreme Judicial Court exercised this jurisdiction until 
1889, when it was transferred to the Superior Court. 

In thus relaxing the strictness of its attitude towards 
divorce experience has shown, I believe, that the Legis- 
lature erred. 

The celerity and almost certainty with which divorces are 
now obtained (the ratio of divorces to marriages in 1889, 
the year of the transfer, being 1 to 26.9 and in 1908, 1 to 
15.3), the infrequent exercise on the part of the Court of 
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its right to appoint investigators to ascertain the truth, the 
atmosphere which seems to prevail at some sittings that a 
husband and wife who really wish to be divorced ought not 
to be hindered, well warrant the belief of the majority of 
this Committee that better results may be obtained from 
some other tribunal. Is there evidence, however, that 
these can be had by forcing the jurisdiction one degree 
lower, or rather, is it not more likely that the existing 
evils will increase rather than lessen if it is aorain trans- 

o 

ferred to a still inferior coui-t? 

Without disparagement to the present personnel of the 
Probate Courts, it is at least not generally considered, from 
the point of view of legal equipment, experience in the 
decision of closely contested questions of fact, and the 
knowledge of human nature as revealed in the court room, 
to be equal to that of the Superior Court. 

Whether or not this inequality exists, the fact remains 
that as to the Superior Court a Probate Court is one of 
inferior jurisdiction. For the Legislature to even seem to 
minimize the importance . of divorce, entailing as it often 
does such serious consequences to the family and indirectly 
to the State, by first thrusting it out of the Supreme Court 
and then out of the Superior Court, cannot, in my opinion, 
fail to have an unwholesome effect upon the community. 

There are other objections which, though minor, are 
cogent. The practice and procedure in divorce should 
essentially be uniform throughout the Commonwealth, and 
surrounded as far as possible with all due formality. If 
jurisdiction is conferred upon the Probate Courts, there is 
reason to believe that the procedure will vary with the 
views of these numerous judges, and that it will take on 
much of the informality which now obtains so widely in 
probate practice. In fine, for the tribunal which now has 
the decision of these cases we will have substituted one 
which would be dangerously close at hand and which would 
offer to suitors facilities in the way of speed, cheapness and 
general ease of procedure which would not be conducive to 
the best interests of the Commonwealth. 

That the Superior Court would thiis be relieved of a 
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large amount of work, ought not in my opinion to furnish 
a reason for the change, for the decision of cases of marriage 
and divorce is certainly of greater moment than much of 
the work of this Court with which no one thinks of inter- 
fering. 

On the merits of the question I believe that the present 
conditions would be made worse rather than better by this 
proposed change, and that the Committee on Legislation 
should report against it. 

JOHN D. McLaughlin. 



Report of a Sub-committee of the Committee on 
Legislation of the Massachusetts Bar Associa- 
tion UPON Certain Sections of the Bill Proposed 
BY THE Commission Appointed to Consider Means 
TO Expedite Civil Trials. 

The Sub-committee to which was referred Section 5 in 
the Act reported by the Commission, and also Sections 43 
to 62 inclusive, report as follows ; 

Section 5. As to this section we agree with the report 
heretofore made by our General Committee on Legislation, 
approving said section, except that we have grave doubt as 
to the propriety of including cases for land damage upon 
the special list. Land damage cases are usually of impor- 
tance, the time consumed in the trial of such cases is long, 
opinions of experts are much in conflict, the time for argu- 
ment in that session is likely to be limited, and for thesfe 
and other reasons it does not seem to this Committee advisa- 
ble to suggest the amendment proposed by our General 
Committee, though we are all of the opinion that it is 
desirable to have a speedy trial in these cases. 

We are of opinion that instead of putting these cases 
upon the special speedy trial list, as proposed by our Gen- 
eral Committee, that it would be more advisable to incorpo- 
rate in Section 5 language similar to that in Chapter 128, 
Section 13, of the Revised Laws, namely : Upon the 
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motion of either party cases to recover compensation for 
land taken by eminent domain shall be advanced for speedy 
hearing, and shall be tried by the Court unless either party 
within the time allowed for entering appearance claims a 
trial by jury. Or, if preferred, language similar to that in 
Section 79 of Chapter 12 of the Revised Laws, concerning 
appeals from the assessment of taxes as follows : A petition 
for the assessment by a jury of damages sustained by any 
person by reason of any taking of property in the exercise 
of eminent domain, shall, at the request of either the 
petitioner or the respondent, be advanced by the Superior 
Court, or the Supreme Judicial Court if the case shall be 
carried thereto, so that it may be heard and determined 
with as little delay as possible. This would leave it quite 
to the discretion of the Court to incorporate in the order 
for speedy trial direction as to when the cause shall be tried. 

Section 43. Disapproved as drawn. This Committee 
recommend that the clause which provides that the declara- 
tion be inserted in the writ be stricken out ; that for the 
affidavit, the plaintiff or some person in his behalf be 
required to make oath that he believes he has a good cause 
of action and reasonable expectation of recovering judg- 
ment therein ; that he believes the attachment is not 
excessive, and that the same is reasonably necessary to 
secure any judgment which he may recover in said action. 

Sections 44, 45, 46. Approyed. We were at first 
inclined to believe that rights might be lost by parties 
familiar with the time specified in the statutes amended, 
through inadvertence or forgetfulness of the amendment, 
though it was felt that the changes proposed were desirable, 
and after discussion we agreed that the objection which now 
exists to such changes would always exist, and the changes 
proposed being desirable, it was decided that it is better on 
the whole to make them now, as the same danger of inad- 
vertence or mistake when the change is made would be 
fully as great at any time in the future as now. 

Sections 47 and 48. Disapproved. These sections fol- 
low Section 43 and are disapproved for the reasons hereto- 
fore slated. 
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Section 49. Approved. 

Sections 50 and 51. Di8approved. We do not deem 
it expedient to vest in the Court the power to utterly deny 
the right to prosecute an action to persons who may be 
thoroughly honest but who, nevertheless, may be utterly 
unable to procure an endorser or give bond for costs, nor 
do we think it advisable to place the defendant in a position 
where in any case the defendant can put the plaintiff to the 
cost and expense of proving to the Court his inability to 
furnish an endorser or give bond. 

Section 52. Approved. The change proposed is merely 
to substitute the word " may " for the word " shall," giving 
to the Court the same discretion which the Court now has 
as to all other proposed amendments. Certainly if the 
Court can be entrusted with this discretion as to all other 
proposed amendments it is impossible to discover any rea- 
son why it should not be entrusted with the same discretion 
here. 

Section 53. Disapproved in so far as this section relates 
to affidavits of no merit, and requiring the plaintiff after 
such an affidavit to show cause w^hy he should not become 
non-suited. In our opinion it inflicts a hardship on the 
plaintiff to be obliged after the commencement of an action 
to state his case in exact terms ; that this would prevent a 
plaintiff from readily changing the grounds of his action, 
should he desire to do so upon the discovery of other per- 
tinent facts ; that it would largely prevent the plaintiff from 
securing the advantage which he obtains at the trial of being 
helped by the examination of the defendant's witnesses ; 
that it would put the plaintiff to a great disadvantage if his 
case was, in its earlier stages, in the hands of young and 
inexperienced members of the bar ; that it would give an 
undue advantage to the skilled practitioner ; that it would 
lead to an order for non-suit in a hearing before a judge, 
under circumstances which would cause the parties to 
believe that they were being deprived of their rights to 
trial by a jury, and that it would tend to diminish the con- 
fidence of the community in the justice of our laws, and 
lead to general irritation and distrust of our courts. 
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It will also be noted that where the defendant fails to file 
such aflSdavit he is simply put to speedy trial, which may 
be just what the defendant would most desire, while in the 
case of the failure of the plaintiff* to file such affidavit he 
becomes non-suited. 

In case of the appeals mentioned in this section, we are 
of the opinion that the recommendation for speedy trial is 
just, and that an amendment of the law to this effect is 
desirable. 

Section 54. Disapproved. We are entirely unable to 
agree with the Commissioners in requiring the payment of 
$10 as a condition upon which a party may have a jury. 
If the object of this proposed amendment is to secure reve- 
nue, we are of the opinion that the sum required, as com- 
pared with the high cost of jiiry trials, is so insignificant asi 
not to be worthy of consideration. If the object is to 
deprive any one of the benefit of trial by jury, we are of 
the opinion that this is not in harmony with the plain intent 
of bur Constitution, while if the object id to eliminate from 
the docket every case iri which the plaintiff is unable to 
advance $10, siich legislation would be in direct conflict 
with the poli(5y of our law and with the demands bf the 
times. ^ ' - ' 

Sectiox 55. Approved. 

Section 56. We are not strenuously iii favor of any part 
of the amendment proposed in this section, but on the 
whole we are disposed to approVe striking out the words 
" or the manner in which " so that a patly shall not refuse 
to answer an interrogatory simply because it might require 
him to disclose the manner in which he proposes to prove 
his case ; but we disapprove any amendment which would 
permit a party by interrogatories to ascertafliT the names of 
the witnesses by whom the adverse party intends to prove 
his case. 

Section 57. Disapproved. We do not recognize the 
need of the proposed change in Section 77 of said chapter 
of the Revised Laws. While this Commission was 
endeavoring to expedite the trial of cases, the proposed 
amendment prevents the restoration of any case marked 
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" passed " to the list except by order of Court. It appears 
to us that this would rather tend to cause delay and to 
increase the expense of litigation. 

Section 58. Disapproved. This section must neces- 
sarily be considered in connection with the change proposed 
in Section 60, which we do not approve, and consequently 
disapprove of the change proposed in this section. 

Section 59. Disapproved. We believe that it would 
be a long step backward to permit the introduction in evi- 
dence of statements made in the pleadings. In order to 
avoid rank injustice to the party prejudiced by the admission 
of such declarations, it would often be necessary to go into 
long and explicit explanations, which might necessitate the 
calling of witnesses as to each and every distinct change, to 
show the good faith of the party making the change, and if 
these explanations were not. permitted it might expose the 
person making the change to prejudice which he could not 
overcome. Pleadings are often drawn by a lawyer much 
more inexperienced than the one who tries the case, and they 
are generally prepared before there has been a full and 
careful examination of all the facts, and up to and during a 
trial evidence may appear which could not have been known 
to the pleader and which may require an amendment of the 
pleadings to avoid defeat. If changes made simply in the 
matter of pleadings are to be held up before the jury to 
affect the merits of the plaintiff's case, and to impeach its 
integrity, the preparation of our pleadings would become a 
matter of far greater difficulty and importance. The whole 
tendency for many years has been to minimize these diffi- 
culties. By this legislation they would be vastly increased. 

Section 60. Disapproved. We are of the opinion that 
when a bill of exceptions has been duly filed and it is equally 
«asy for the judge or counsel for any party interested to 
secure hearings and a settlement of the bill of exceptions, 
it is wholly unwise to fix any definite time limit, and far 
better to leave it as it now is, to the convenience of the 
parties. The delays in settling bills of exceptions are so 
frequent, and the difficulties ofttimes so grave, that it might 
be a great inconvenience to, or even inflict irreparable loss 
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upon, the excepting party if he should be confronted with a 
law as arbitrary as the one proposed. So far as we have 
ever heard there has been no demand whatever for the change 
proposed. 

Section 61. This section we disapprove. More and 
more our Supreme Court is becoming a court for the con- 
sideration of questions of law. It is dealing less and less 
with oral testimony and witnesses. The proposed amend- 
ment leaves it to the Justices of this court to hear, by the 
appearance of the witness before the court or otherwise^ oral 
testimony, and then to pass upon its weight which involves 
the appearance of the witness and his credibility. It intro- 
duces an uncertainty as to when or how or by whom this 
testimony will be heard. The full Court passes upon frag- 
ments of testimony which, if heard by the jury, might have 
entirely turned the scale and resulted in a verdict for the 
excepting party, while the full Court may not give to such 
testimony, detached and separated from the other testimony , 
any such weight as the jury would have given it. Such evi- 
dence may now be sufficiently obtained bj'^ offer of proof, 
and if the presiding justice doubts the fairness of the ofter, 
he has now the unquestionable right to hear the testimony 
apart from the jury, and to report to the Court, verbatim or 
otherwise, the testimony which he has excluded. In other 
words, we are of the opinion that the trial judge has now 
sufficient means, if properly used, to safeguard the rights of 
both parties and save the delay, expense and uncertainty of 
again calliiig witnesses at another time, into another court, 
who presumably, at the time of trial, were present and ready 
to testify. 

As the law now stands it is not infrequent that the full 
Court adjudges the testimony excluded to be insufficient to 
justify a new trial, and we think the legislation here proposed 
would tend to lead to a looseness and want of responsibility 
upon the part of the judge at nisi prius, which it is desirable 
to avoid. 

Section 62. This section we also disapprove, as intro- 
ducing an element of uncertainty in the conduct of cases ; as 
opening the door to unfair treatment, if not to abuse, of 
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witnesses ; exposing witnesses ofbtimes to conditions, sur- 
roundings or treatment which might confuse or intimidate 
them, without any adequate means of protecting them ; 
transferring the taking of testimony from the open Court to 
a place or different places, inconvenient to the adverse party, 
and necessarily increasing the expense of taking such testi- 
mony, and giving the Couii; full power to appoint a Justice 
of the Peace, or even a person not a magistrate, to take the 
testimony, according to the judgment and discretion of any 
one of our judges. 

It would be likely to transpire that one judge would be 
very free and liberal in granting the privilege, while another 
judge would be equally strict or even severe in dealing with 
the matter. In other words, when, where, before whom, 
and under what circumstances our testimony would be taken 
would depend upon the discretion of the judge before whom 
the application was made, and with the apparent tendency of 
this legislation to eliminate the taking of testimony in court 
as far as possible, we fear that the action of the Court in 
taking testimony in this fragmentary way might be extended 
far beyond what justice would warrant. 

Messrs. Cummings and Anderson of our Committee have 
not participated with us in the discussion of these matters, 
so that this report is made by Messrs. McLaughlin, Calla- 
han, and Niles. A draft of the report, however, has been 
submitted to the other two members of the Sub-committee, 
and while they have not expressed their assent hereto, no 
objection to any part of the report has been received. 

For and in behalf of said Sub-committee, 

WM. H. NILES, 

Chairman. 



To THE Committee on Legislation, Massachusetts Bar 
Association : 

The Sub-committee to which was referred the considera- 
tions of Sections 7-15 and 63-65 on the Commissioners' 
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Bill, report that they have had several meetings at which 
these sections have been carefully and fully considered. 
Those attending were unanimous in their recommendations, 
which were as follows : 

1 . That Section 7 of the bill be adopted as submitted by 

the Commission. 

2. That Section 8 of the Bill be adopted as submitted by 

the Commission. 

3. That Section 9 be eliminated. 

4. That Section 10 be adopted as submitted by the Com- 

mission. 

5. That Section 11 be adopted as submitted by the Com- 

mission. 

6. That Section 12 be altered by striking out the words 

" and an appeal " so that the sentence ends with the 
word "jury " and by adding the following : 

" A party other than the plaintiff shall be deemed 
to have waived a trial by jury unless he files a 
claim thereto with the filing of his pleadings and 
in such event he shall not be entitled to waive 
such claim of a trial by jury without the consent 
of the plaintiff or by order of the Superior Court." 

7. That Section 13 be eliminated and in place thereof 

Section 98 of R.L., Chapter 173, be amended to read 
as follows : 

"No appeal, other than an appeal by a county, 
city, town, or other municipal corporation, from a 
judgment of a police, district or municipal court 
in any civil action or proceeding, except an action 
of summary process under the provisions of Chap- 
ter one hundred and eighty-one, shall be allowed, 
except as provided in sections one hundred and 
one hundred and one, unless the appellant, within 
twenty-four hours after the entry of the judgment, 
or within such further time as the justice or clerk 
for cause shown may allow, files a bond executed-by 
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him or by his attorney of record on his behalf, 
payable to the appellee in the sum of two hundred 
dollars with such surety or sureties as may be 
approved by the appellee or by the justice or 
clerk, conditioned to enter and prosecute his 
appeal with effect, and to satisfy any judgment for 
c^sts in the lower and in the Superior Courts 
which may be entered against him upon said 
appeal within thirty days after the entry thereof." 

8. Amend Section 79 of R.L., Chapter 173, to read as 

follows : 

"No appeal other than an appeal by a county, 
city, town, or other municipal corporation, from a 
judgment of a trial justice in any civil action or 
proceeding, except an action of summary process 
under the provisions of chapter one hundred and 
eighty-one, shall be allowed, except as provided 
in the two following sections, unless the appellant, 
within twenty-four hours after the entry of judg- 
ment, or within such further time as the trial 
justice for cause shown may allow, recognizes to 
the appellee with suflScient surety or sureties, who 
shall be approved by the appellee, conditioned to 
enter and prosecute his appeal with effect in the 
sum of two hundred dollars, and to satisfy any 
judgment for costs in the lower and in the Superior 
Courts which may be entered against him upon 
said appeal within thirty days after the entry 
thereof. In determining the suflSciency of the 
sureties upon such recognizance, the justice may 
examine upon oath the persons who are offered as 
sureties and all other witnesses who are produced 
by either party." 

9. Amend Section 100 so as to read as follows : 

" The appellant or any person in his behalf may, 
instead of filing a bond or entering into a recog- 
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nizaDce as provided in the two preceding sections, 
deposit with the clerk, or with the justice if there 
is no clerk, or with the trial justice, within the 
time required for filing a bond, the sum of two 
hundred dollars as security for the prosecution of 
the appeal and the payment of costs both in the 
lower and in the Superior Courts. A certificate 
of such deposit shall be issued to the depositor by 
the clerk or justice or trial justice, and the deposit 
shall be transmitted by him with the papers to the 
Clerk of the Superior Court, who shall thereupon 
deliver a receipt therefor to such clerk or justice 
or trial justice, and shall hold such deposit until 
the final disposition of the case, when he shall pay 
it, or any part thereof, to the appellee for his 
costs, or to the depositor thereof, as the Court 
may order. The Superior Court may give direc- 
tions as to the manner of keeping such deposit." 

10. Eliminate Section 14. 

11. Eliminate Section 15. 

12. Add a section as follows : 

'* At a trial in the Superior Court, the findings 
of the lower court, if there has been a trial on the 
merits together with said memorandum of decision, 
if any, as shall have been made by the Judge, 
shall be read in evidence and entitled to the same 
weight as an Auditor's Report." 

13. Eliminate Sections 63, 64, and 65, and substitute in 

place thereof the following : 

" In any action appealed from a police, district. 
Municipal Court or trial justice, or brought orig- 
inally in the Superior Court where a judgment 
less than two hundred dollars is recovered, the 
Superior Court shall have discretion to withhold 
costs from the prevailing party, award double costs 
against the appellant, or award to either party a 
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reasonable counsel fee to be taxed as part of thie 
costs ; and may also allow interest from the date 
of the writ at the rate of twelve per cent per 
annum on any amount which has been found due 
for debt and damages or which said party has 
been ordered to pay, or on any judgment which 
has been recovered against him, or may award any 
part of such additional costs and interest." 

LEE M. FRIEDMAN. 
GEORGE S. TAFT. 
FREDERIC A. FISHER. 
ROBERT HOMANS. 
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[Act proposed by the Commission appointed to investigate the 
causes of delc^ in the administration of justice in civil actions. "} 



%\^t CommontDealti^ of pimat^vimt^* 



Fn the Year One Thousand Nine Hundred and Ten. 

AN ACT 

To secure a More Speedy Administration of Justice in Civil 

Actions. 

Be it enacted by the Senate and House of Mepresoitatives 
in General Court assembled^ and by the authority of the same^ 
as follows: 

THE SUPREME JUDICIAL COURT. 

1 Section 1. Section fifteen of chapter one hundred 

2 and fifty-six of the Revised Laws is hereby amended by 

3 striking out said section and inserting in place thereof 

4 the following: — Section 15. For hearing questions of 

5 law arising in any county of the commonwealth, the full 

6 court shall sit annually at Boston on the first Wednesday 

7 of January, and may be adjourned from time to time, as 

8 shall be most conducive to the dispatch of business and 

9 to the interests of the public. 

1 Section 2. Section seventeen of said chapter is 

2 hereby amended by striking out the words " sitting in 

3 any county or for the commonwealth ", in the first and 

4 second lines, — and by striking out all after the word 
'' county ", in the fourth line, — so as to read as follows : 
(> — Section 17. The full court shall have jurisdiction 

(115) 



Digitized by VjOOQIC 



116 REPORT OF COMMISSION 

7 of all questions of law and of all cases and matters at 

8 law or in equity civil or criminal, which arise in any 

9 county. 

THE SUPERIOR COURT. 

1 Section- 3. Section two of chapter one hundred and 

2 fifty-seven of the Revised Laws is hereby amended by 

3 striking out the word " may *', in the first line, and in- 

4 serting in place thereof the word : — shall, — by striking 

5 out the words "or more", in the first line, and by strik- 

6 ing out all after the word "court", in the third line, 

7 and inserting in place thereof the following : — The chief 

8 justice shall from time to time make such assignments 
^ for the attendance of a justice at the several times and 

10 places appointed for holding the court as shall be most 

11 convenient and as will insure the prompt performance 

12 of its duties, — so as to read as follows: — Section 2. 

13 The court shall be held by one of the justices, and when 

14 so held ahall have and exercise all the power and juris- 

15 diction committed to said court. The chief justice shall 

16 from time to time make such assignments for theattend- 

17 ance of a justice at the several times and places appointed 

18 for holding the court as will be most convenient and as 

19 will insure the prompt performance of its duties. 

1 Section 4. Section three of said chapter is hereby 

2 amended by striking out the words " of libels for divorce 

3 or for affirming or annulling marriage", in the thii*d 

4 and fourth lines, and by striking out the word* "and 

5 other real actions ", in the fifth line, — so as to read as 

6 follows: — Section 3. The court shall have exclusive 

7 original jurisdiction of actions of tort except those of 

8 which other courts or trial justices have concurrent orig- 

9 inal jurisdiction, of writs of entry for the foreclosure of 
10 mortgages, of complaints for flowing lands and of claims 
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11 against the commonwealth, and original jurisdiction of 

12 all civil actions except those of which other courts or 

13 trial justices have exclusive original jurisdiction. 

1 Section 5. Section twenty-five of said chapter is 

2 hereby amended by inserting after the word "July", 

3 in the first line, the word : — and, — by striking out the 

4 words "and September", in the first and second lines, 

5 — by striking out the words " which have been advanced 

6 for speedy trial according to law, of causes", in 

7 the third and fourth lines, — by striking out the words 

8 " originally commenced in the superior court in which 

9 the amount demanded or property claimed does not ex- 

10 ceed in amount or value two thousand dollars ", in the 

11 fifth, sixth, seventh and eighth lines, — by inserting 

12 after the word " contract", in the fifth line, the words : 

13 — of actions alleged in the writ to be of contract or tort, 

14 — and by striking out the words, "and, upon the appli- 

15 cation of either party, of actions in which a new trial 

16 by jury has been granted, or an auditor's report has been 

17 filed", in the ninth, tenth and eleventh lines, — so as to 

18 read as follows : — Section 25. The court shall except 

19 in July and August hold a separate and continuous ses- 

20 sion, so far as is practicable, in the county of SufiTolk for 

21 the speedy trial of causes which have been entered in 

22 said court on appeal, of actions of contract, of actions 

23 alleged in the writ to be of contract or tort, of petitions 

24 to enforce liens under the provisions of chapter one hun- 

25 dred and ninety-seven, and of all other cases in which, 

26 in the opinion of a justice of said court, substantial 

27 justice and relief require a speedy trial. A trial list of 

28 such cases shall be made every month. 

1 Section 6. Section nine of chapter one hundred and 
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2 fifty-eight of the Revised Laws is hereby amended by 

3 inserting after the word " them," in the second line, the 

4 words : — except as otherwise provided, — so as to read 

5 as follows : — Section 9. The justices of said courts, 

6 respectively, or a majority of them, except as otherwise 

7 provided, shall, from time to time, make such arrange- 

8 ments for the attendance of a justice at the several times 

9 and places appointed for holding the courts as will be 

10 most convenient and as will insure the pi*ompt perform- 

11 ance of their duties. 

POLICE, DISTRICT AND MUNICIPAL COURTS AND TRIAL JUS- 
TICES. 

1 Section 7. Section eighteen of chapter one hundred 

2 and sixty of the Revised Laws is hereby amended by 

3 striking out the words " of actions of contract, toit or 

4 replevin, in which the debt or damages demanded or the 

5 value of the property alleged to be detained does not 
() exceed one hundred dollars ; of actions of replevin for 

7 beasts distrained or impounded in order to recover a 

8 penalty or forfeiture supposed to have been incurred by 

9 their going at large, or to obtain satisfaction for damages 

10 alleged to have been done by them ; and", in the second, 

11 third, fourth, fifth, sixth, seventh and eighth lines, — so^ 

12 as to read as follows : — Section 18. Police, district and 

13 municipal courts shall have original jurisdiction, exclu- 

14 sive of the superior court of summary process under the 

15 provisions of chapter one hundred and eighty-one. 

1 Section 8. Section nineteen of said chapter is herfeby 

2 amended by striking out the words " except the municipal 

3 court of the city of Boston", in the first and second lines, 

4 — and by striking out the words "is nK^ than one 

5 hundred and", in the fifth line, — so as to read as fol- 
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6 lows : — Section 19. Police, district and municipal 

7 courts shall have original and concurrent jurisdiction 

8 with the superior court of actions of contract, tort or 

9 replevin in which the debt or damages demanded or the 

10 value of the property alleged to be detained does not ex- 

11 ceed one thousand dollars; and of petitions to enforce 

12 liens under the provisions of chapter one hundred and 

13 ninety-seven, if the amount of the claim does not exceed 

14 one thousand dollars. 

1 Section 9 . Section fifty-nine of said chapter is hereby 

2 amended by striking out the words " exceeds one hundred 

3 and ", in the fifth line, — by striking out the word 

4 "two" in the fifth line, and inserting in place thereof 

5 the word : — three, — and by striking out the word 

6 " two ", in the eleventh line, and inserting in place 

7 thereof the word : — three, — so as to read as follows : 

8 — Section 59. In addition to the jurisdiction otherwise 

9 conferred, said court shall have original and concurrent 

10 jurisdiction with the superior court of actions of con- 

11 tract, tort or replevin in which the debt or damages 

12 demanded or the value of the property alleged to be de- 

13 tained does not exceed three thousand dollars, if one or 

14 more of the defendants, or, in actions by the trustee 

15 process, if one or more of the persons named in the writ 

16 as trustees, live or have their. usual place of business in 

17 the county of Suffolk, and of petitions to enforce liens 

18 under the provisions of chapter one hundred and ninety- 

19 seven, if the amount of the claim does not exceed three 

20 thousand dollars. 

1 Section 10. Section eleven of chapter one hundred and 

2 sixty-one of the Revised Laws is hereby amended by strik- 

3 ing out the words " of actions of contract, tort or replevin 
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4 in which the debt or damages demanded or value of the 

5 propei-ty alleged to be detained does not exceed one hun- 

6 dred dollars ; of actions of replevin for beasts distrained 

7 or impounded in order to recover a penalty or forfeiture 

8 supposed to have been incuiTed by their going at large, 

9 or to obtain satisfaction for damages alleged to have been 

10 done by them ; and ", in the fourth, fifth, sixth, seventh, 

11 eighth, ninth and tenth lines, — so as to read as follows : 

12 — Section 11. Trial justices may hold courts within the 

13 counties for which they are appointed, and shall, subject 

14 to the provisions of section twenty of chapter one hun- 

15 dred and sixty, have original jurisdiction, exclusive of 

16 the superior court, of summary process under the provi- 

17 sions of chapter one hundred and eighty-one. 

1 Section 11. Section twelve of said chapter is hereby 

2 amended by striking out the words " is more than one 

3 hundred and", in the fifth line, — so as to read as fol- 

4 lows : — Section 12. They shall, subject to the provisions 

5 of section twenty of chapter one hundred and sixty, have 

6 original and concurrent jurisdiction with the superior 

7 court of actions of contract, tort or replevin in which the 

8 debt or damages demanded or value of property alleged 

9 to be detained does not exceed three hundred dollars. 

1 Section 12. If the plaintiff elects to bring in a police, 

2 district or municipal court, or before a trial justice, any 

3 action which might have been begun in the superior court, 

4 he shall be deemed to have waived a trial by jury and 

5 an appeal. 

1 Section 13. No party other than the plaintiff, in an 

2 action in a police, district or municipal court or before a 
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3 trial justice, except in an action of summary process for 

4 tlie possession of land under the provisions of chapter 

5 one hundred and eighty-one of the Revised Laws, shall 

6 be entitled to appeal from the decision of such court or 

7 justice unless he shall have filed within the time allowed 

8 for entering an appearance a bond to the plaintiff with 

9 two sureties to be approved by said court or the clerk 

10 thereof or by said trial justice, as the case may be, in the 

11 sum of two hundred dollars, the condition of which shall 

12 be that he shall pay to the plaintiff the final judgment 

13 within thirty days from the entry thereof, and further 

14 unless at the time of the entry of his appeal he shall pay 

15 into the superior court the plaintiff's costs which have 

16 accrued. If the final judgment on the appeal is in favor 

1 7 of the defendant, the amount of costs so paid shall be re- 

18 turned to him, otherwise it shall be paid to the appellee. 

19 In case, however, a party other than the plaintiff shall 

20 file such bond, the plaintiff shall be entitled to appeal 

21 from the decision of the court, provided he shall within 

22 the time limited for such appeal file a similar bond and 

23 shall pay into the superior court the costs of such other 

24 party which shall have accrued, which costs shall be re- 

25 turned to him if the final judgment is in his favor. At 

26 the trial in the superior court the finding of the lower 

27 court, together with such memorandum of decision as 

28 shall have been made by the judge, shall be read in evi- 

29 dence and shall be entitled to the same weight as an 

30 auditor's report. 

1 Section 14. Any party to an action brought in a 

2 police, district or municipal court or before a trial justice 

3 may, instead of filing the bond required by the provisions 

4 of this act, deposit With the clerk, or with the justice if 

5 there is no clerk, or with the trial justice, within the time 
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6 required by this act for filing a bond, the sum of two 

7 hundred dollars, and the provisions of section one hun- 

8 dred of chapter one hundred and seventy-three of the 

9 Revised Laws shall apply to such deposit. 

1 Section 15, The justice before whom a case is heard 

2 may, in his discretion, if he is of opinion that any ques- 

3 tion of law arising therein requires further judicial ex- 

4 amination, report such question for the determination 

5 of the superior court, and hearing thereon shall be had 

6 before a single justice of the superior court. Duplicate 

7 copies and papers relating thereto shall, at the expense 

8 of the plaintiflF, unless the court shall order the expense 

9 to be borne by some other party, be prepared by the 

10 clerk, who may require the estimated expense thereof to 

11 be paid in advance at the rate of twenty cents a page, 

1 2 and thereupon said report shall be transmitted to and 

13 eDtered in the superior court at the next return day. 

14 The entry thereof shall not transfer the case, but only 

15 the question to be determined. The expense of such 

16 copies and transmission, and the entry fee in the su- 

17 perior court, shall be taxed in the bill of costs of the 

1 8 prevailing party, if he has paid it. If the party having 

19 the duty so to do fails to enter the report in the superior 

20 court or to take the necessary measures, by ordering 

21 proper copies to be prepared or otherwise, for hearing on 

22 the report, the court reporting the case may, upon appli- 

23 cation of the adverse party and after notice to all parties 

24 interested, order that the report be discharged and that 

25 the judgment finding or order be affirmed. An appeal 

26 may lie from the decision of the superior court on such 

27 question to the supreme judicial court. 
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THE LAND COURT. 

1 Sectiox 16. All causes in the land court shall be 

2 tried by the court unless either party within the time 

3 allowed for entering appearance claims a trial by jury. 

4 If trial by jury is claimed, issues, therefor shall upon 

5 motion of either party be framed in the land coui-t, and 

6 within thirty days thereafter copies thereof, and of all 

7 other material papers in the case, certified by the re- 

8 corder, shall be entered, on payment of a jury fee often 

9 dollars by the party claiming a trial by jury, in the 
10 superior court for the county in which the land lies, for 
11a jury trial thereon. Failure to so enter such copies of 

12 the issues shall constitute a waiver of the claim to a trial- 

13 by jury. Upon the motion of either party in the su- 

14 perior court the cause shall be advanced for speedy hear- 

15 ing, but no matters shall be tried in the superior court 

16 except those specified in the issues. 

PROBATE COURTS. 

1 Section 17. Except as hereinafter provided for trial 

2 of issues by jurj% all findings, orders and decrees of the 

3 probate courts upon all questions of fact shall be final, and 

4 no appeal shall lie therefrom. But an appeal to the su- 

5 preme judicial court may be taken from a decree of the 

6 probate courts for the purpose solely of determining any 

7 question of law which the probate courts shall certify arose 

8 in the trial, or upon an agreement as to the facts or upon 

9 the facts which the probate courts shall certify are undis- 
10 puted. 

1 Section 18. If, in the matter of the probating of a 

2 will, any person interested desires a trial by jury upon 

3 the question or questions of fact, such person may file his 
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4 request for a jury in the probate court, on or before the 

5 return day of the citation issued on the petition for the 

6 proof and allowance of such will, and in its discretion the 

7 probate court may frame one or more issues of fact to be 

8 tried by a jury, and order the same to be so tried in the 

9 superior court in the county, or, at the request of all 

10 parties, in any other county in which said superior court 

11 shall sit. Upon motion made by any party in interest, 

12 the superior court may advance such issue or issues for 

13 speedy trial. The verdict of the jury upon such issue 

14 or issues of fact shall be forthwith transmitted to the pro- 

15 bate court for record, and thereafter all proceedings shall 

16 be had in the probate court, except and unless the probate 

17 court shall order that further issue or issues of fact shall 

18 be tried by a jury, in which case all proceedings in the 

19 superior court and the probate court shall be had as is 

20 hereinabove provided. 

1 Section 1 9 . Section eight of chapter one hundred and 

2 forty-two of the Revised Laws is hereby amended by 

3 striking out the words '' an appeal ", in the first line, 

4 and inserting in place thereof the words : — a trial by 

5 a jury, — and by striking out all after the word "afore- 

6 said", in the fourth line, to the word "may", in the 

7 sixth line, — so as to read as follows : — Section 8. The 

8 probate court may, except while a trial by a jury under 

9 the provisions of section eleven is pending, upon the iap- 

10 plication of the executor or administrator, examine upon 

11 oath any person whose claim has been allowed as afore- 

12 said, may summon any person to give evidence relative 

13 to such claim, and, upon notice, alter or expunge a claim 

14 which it finds is founded wholly or partially in fraud, 

15 illegality or mistake. 
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1 Section 20. Section nine of said chapter is hereby 

2 amended by striking out the words " an appeal ", in the 

3 eighth line, and inserting in place thereof the words : — 

4 a demand for a jury, — and by striking out all after the 

5 word " after ", in the ninth line, and inserting in place 

6 thereof the words : — such demand, — so as to read as 

7 follows : — Section 9. Six months after the appoint- 

8 ment of the commissioners or after the order of the court 

9 under the provisions of section five shall be allowed for 

10 the creditors to present and prove their claims ; and if 

11 a new commissioner is appointed under the provisions 

12 of section six, the time shall be extended until the expira- 

13 tion of six months from his appointment. The court 

14 may allow further time, not exceeding eighteen months 

15 from the original appointment or order; and, upon a 

16 demand for a jury as hereinafter provided, it may extend 

17 the time to a date not more than one month after such 

18 demand. 



1 Section 21. Section eleven of said chapter is hereby 

2 amended by striking out all after the word " may ", in 

3 the third line, and inserting in place thereof the words : 

4 — demand a trial by jury to determine the same; and 

5 thereupon it shall be tried and determined in like man- 

6 ner as if an action had been brought therefor at common 

7 law by the supposed creditor against the executor or 

8 administrator, — so as to read as follows : — Section 11. 

9 A person whose claim is disallowed in whole or in part, 

10 and an executor, administrator, heir, legatee, devisee or 

11 creditor who is dissatisfied with the allowance of a 

12 claim, may demand a trial by jury to determine the 

13 same, and thereupon it shall be tried and determined 

14 in like manner, as if an action had been brought therefor 
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15 at common law by the supposed creditor against the 

16 executor or administi*ator. 

1 Section 22. Section twelve of said chapter is hereby 

2 amended by striking out the word "appeal", in the first 

3 and fifth lines, and inserting in place thereof 

4 the word : — demand, — by striking out the- word 

5 " claimed ", in the first line, and inserting in place 

6 thereof the word : — made, — and by striking out all 

7 after the word " days ", in the sixth line, and inserting 

8 in place thereof the words: — The claim, together with 

9 the statement hereinafter provided for, shall be trans- 

10 mitted forthwith to, and tried by, a jury in the superior 

1 1 court for the county in which the matter is pending, — 

12 so as to read as follows : — Section 12. Such demand 

13 shall be made and notice thereof given at the registry of 

14 probate within thirty days after the return of the com- 

15 missioners ; or, when the court receives and examines the 

16 claims, within thirty daj's after the allowance or rejec- 

17 tion of the claim. If the demand is by an executor or 

18 administrator, he shall give notice thereof to the creditor 

19 within said thirty days. The claim, together with the 

20 statement hereinafter provided for, shall be transmitted 

21 forthwith to, and tried by, a jury in the superior court 

22 for the county in which the matter is pending. 

1 Section 23. Section thirteen of said chapter is hereby 

2 amended by striking out the first six words in the first 

3 line, and inserting in place thereof the words : —Upon 

4 making the demand, — by striking out the word " appel- 

5 late ", in the eighth line, and inserting in place thereof 

6 the word : — superior, — and by inserting after the word 

7 " claimant '\ in the ninth line, the words : — The clerk 

8 of courts of the county to which such claim shall have 
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9 been so transmitted shall forthwith certify the verdict 

10 of the jury to the probate court for judgment, after all 

1 1 exceptions and motions for a new trial have been finally 

12 disposed of, — so as to read as follows : — Section 13. 

13 Upon making the demand, the supposed creditor shall 

14 file a statement in writing of his claim, setting forth 

15 briefly and distinctly all the material facts which would 

16 be necessary in a declaration for the same cause of 

17 action; and like proceedings shall thereupon be had in 

18 the pleadings, trial, and determination of the cause as in 

1 9 an action of law ; but no execution shall be awarded 

20 against the executor or administrator for a debt found 

21 due to the claimant. The superior court shall have the 

22 same power as the probate court or the commissioners 

23 to examine the claimant. The clerk of courts of the 

24 county to which such claim shall have been so transmitted 

25 shall forthwith certify the verdict of the jury to the 
2() probate court for judgment, after all exceptions and 

27 notices for a new trial have been finally disposed of. The 

28 final judgment shall be conclusive and the list of debts 

29 allowed shaU be altered, if necessary, to conform thereto. 

1 Section 24. Section fourteen of said chapter is hereby 

2 amended by striking out the words "claiming such 

3 appeal", in the first line, and inserting in place thereof 

4 the words : — a demand for a trial by jury, — by strik- 

5 ing out the words " at law ", in the second line, and in- 

6 serting in place thereof the words : — by jury, — by 

7 inserting after the word " determination ", in the second 

8 line, the words : — of the probate court, or to the deter- 

9 mination, — and by striking out the words '' and there- 

10 upon the appeal shall not be entered " in lines three and 

11 four, — so as to read as follows : — Section 14. After a 

12 demand for a trial by jury, the parties may waive a trial 
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13 by jury and submit the claim to the determination of the 

14 probate court, or to the determination of arbitrators 

15 agreed on by the parties and appointed by the probate 

16 court. The award of such arbitrators, if accepted by the 

17 court, shall be as conclusive as a judgment in a court 

18 of common law. 

1 Section 25. Section fifteen of said chapter is hereby 

2 amended by striking out the words " upon such appeal ", 

3 in the first line, and inserting in place thereof the words : 

4 — after such demand for a jury, — so as to read as fol- 

5 lows : — Section 15. The party who prevails after such 

6 demand for a jury shall be entitled to costs, which, if 

7 recovered against the executor or administrator, may be 

8 allowed to him in his administration account. 

1 Section 26. Section sixteen of said chapter is hereby 

2 amended by striking out the word " appeal ", in the third 

3 line, and inserting in placethereof the words : — demand 

4 for a trial by a jury, ^ — and by striking out the last five 

5 words in the seventh line, and inserting in place thereof 

6 the words : — have a trial by a jury as aforesaid, — so 

7 as to read as follows : — Section 16. If a person whose 

8 claim has been disallowed by the commissioners or by the 

9 probate court omits, for cause other than his own neglect, 

10 to claim or prosecute his demand for a trial by a jury 

11 as before provided, the supreme judicial court in any 

1 2 county may, upon his petition filed within two years after 

13 the return of the commissioners and within four years 

14 after the date of the administration bond, allow him upon 

15 terms to have a trial by a jury as aforesaid. 

^ T ' Section 2 7 . Section seveiite^n of said chapter is hereby 
* 2' amended by striking out the first five Words and inserting 
'3 in place thereof the words : — • such demand for a trial 
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4 by a jury, — so as to read as follows : — Section 1 7. 

5 Such demand for a trial by a jury and the judgment 

6 thereon shall not affect any distribution ordered before 

7 notice of the petition or of the intention to present the 

8 same has been given in writing at the registry of probate 

9 or to the executor or administrator ; but any debt thus 

10 proved and allowed shall be paid only out of such assets 

11 as remain in or come to the hands of the executor or ad- 

12 ministrator after payment of the amounts payable on 

13 such prior decree of distribution. 

1 Section 28. Section eighteen of said chapter is hereby 

2 amended by striking out the words "claiming appeals 

3 from ", in the second line, and inserting in place thereof 

4 the words : — demanding a trial by a jury upon, — by 

5 striking out the words "an appeal", in the sixth line, 

6 and inserting in place thereof the words : - — demand for 

7 a jury, — and by striking out the words " the determina- 

8 tion of the appeal ", in the seventh line, and inserting 

9 in place thereof the words : — final determination of the 

10 claim, — so as to read as follows : — Section 18. After 

11 the expiration of the time allowed by the provisions of 

12 section twelve for demanding a trial by a jury upon the 

13 allowance or disallowance of a claim, the probate court 

14 shall make a decree for the distribution of the estate 

15 among the creditors according to the provisions of this 

16 chapter. If, before making the decree, the court has 

17 notice of a demand for a jury then claimed or pending, 

18 the decree may be suspended until the final determination 

19 of the claim, or a distribution may be ordered among 

20 the creditors whose debts are allowed, leaving in the 

21 hands of the executor or administrator an amount^suflS- 
i2 cient to paj'^ to the claimant whose demand is disputed 
23 a proportion equal to that of the other creditors. 



Digitized by VjOOQIC 



130 REPORT OF COMMISSION 

1 Section 29. Section nineteen of said chapter is hereby 

2 amended by striking out the words '' claiming appeals ", 

3 in the second line, and inserting in place thereof the 

4 words : — demanding a trial by a jury, — so as to read 

5 as follows : — Section 19, The court may, at any time 

6 before the expiration of the time allowed for demanding 

7 a trial by a jury, in its discretion order dividends to be 

8 paid to creditors whose claims have been proved and 

9 allowed, if there is left in the hands of the executor or 

10 administrator an amount sufficient to pay upon claims 

11 that may probably be proved afterward a proportion 

12 equal to what is so paid to such creditors. Such amount 

13 shall remain unappropriated in the hands of the executor 

14 or administrator until the final dividend is declared, or 

15 until a distribution is ordered. 

1 Section 30. Section thirty of said chapter is hereby 

2 amended by striking out the words "an appeal fix)m ", 

3 in the eleventh line, and inserting in place thereof the 

4 words: — a demand for a trial by a jury upon, — so 

5 as to read as follows : — Section 30. Except as provided 

6 in the following section, no action shall be maintained 

7 against an executor or administrator after an estate has 

8 been represented insolvent, unless for a claim entitled 

9 to a preference which would not be affected by the insol- 

10 vency of the estate or unless the assets prove more than 

11 sufficient to pay all the debts allowed by the commis- 

12 sioners. If the estate is represented insolvent while an 

13 action is pending for a claim which is not entitled to such 

14 preference, the action may be discontinued without costs ; 

15 or, if it is disputed, the action may be tried and deter- 

16 mined and judgment rendered thereon in the same man- 

17 nerand with the same effect as is provided in the case 

18 of a demand for a trial by a jury upon the allowance or 
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19 disallowance of the claim of a creditor ; or the action may 

20 be continued without costs until it appears whether the 

21 estate is insolvent, and, if it is not insolvent, the plaintiflF 

22 may prosecute the action as if no such representation had 

23 been made. 

1 Section 31. Section thirty-two of said chapter is 

2 hereby amended by striking out the words '' on appeal ", 

3 in the ninth line, — so as to read as follows : — Section 32. 

4 If judgment has been rendered against the estate of a 

5 deceased person which has been represented insolvent, 

6 and a certified copy from the probate court, showing such 

7 representation, has been filed in the clerk's office of the 

8 court in which the judgment was rendered, no execution 

9 shall be issued on such judgment ; but such judgment may 

10 be presented for allowance in the same manner as other 

1 1 claims of creditors, and otherwise the proceedings relative 

12 to such judgment shall be the same as those relative to 

13 judgments rendered under the provisions of section thir- 

14 teen. 

1 Section 32. The probate court for each county shall 

2 have exclusive original jurisdiction of all libels for di- 

3 vorce, and petitions for annulling or affirming marriages 

4 the validity of which is denied or doubted by either 

5 party ; and shall have all powers as to alimony, the 

6 custody of children, or otherwise in such matters, which 

7 the superior court has heretofore had and exercised ; but 

8 the provisions of this section shall not affect any case 

9 pending in the superior court at the time when this act 
10 takes effect. 

1 Section 33. Findings of fact by the probate court in 

2 libels for divorce and petitions for annulling or affirming 

3 marriages, and in matters arising under the provisions 
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4 of sections thirty-three and thirty-seven of chapter one 

5 hundred and fifty-three of the Revised Laws, shall be 

6 final and conclusive. The provisions of section ninety- 

7 six of chapter one hundred and seventy-three of the Re- 

8 vised Laws, as amended by section two of chapter three 

9 hundred and forty-two of the acts of the year nineteen 

10 hundred and six, section one hundred and five of said 

11 chapter, section one hundred and six of said chapter as 

12 amended by section three of chapter three hundred and 

13 forty-two of the acts of the year nineteen hundred and 

14 six, sections one hundred and seven, one hundred 

15 and eight and one hundred and nine of said chapter, sec- 

16 tion one hundred and ten as amended by chapter five 

17 hundred and sixteen of the acts of the year nineteen hun- 

18 dred and eight, sections one hundred and eleven, one 

19 hundred and thirteen, one hundred and fourteen and one 

20 hundred and fifteen of said chapter, section one hundred 

21 and sixteen, as amended by section one of chapter five 

22 hundred and forty-six of the acts of the year nineteen 

23 hundred and seven, section one hundred and seventeen 

24 of said chapter, and chapter one hundred and seventy- 

25 seven of the acts of the year nineteen hundred and eight, 

26 shall, so far as appropriate, apply to all such libels, pro- 

27 ceedings and matters. 

1 Section 34. Section fifteen of chapter one hundred 

2 and fifty-two ot the Revised Laws is hereby amended 

3 by striking out the words "sitting in any county", in 

4 the first line, and inserting in place thereof the words : 

5 — in which the libel is pending, — so as to read as 

6 follows : — Section 15, The court in which the libel is 

7 pending may, upon the petition of the wife, prohibit the 

8 husband from imposing any restraint upon her personal 

9 liberty during the pendency of the libel. 
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1 Section 35. Section seventeen of said chapter is 

2 hereby amended by striking out the words " of the 

3 probate court *', in the eighth line, — and by strikii^ out 

4 the words " and may suspend the right of said court to 

5 act under the provisions of said section'*, in the ninth, 

6 tenth and eleventh lines, — so as to read as follows : — 

7 Section 17. The court may, without entering a decree 

8 of divorce, cause the libel to be continued upon the 

9 docket from time to time, and during such continuance 

10 may make orders and decrees relative to a temporary 

11 separation of the parties, the separate maintenance of 

12 the wife and the custody and support of minor children. 

13 Such orders and decrees may be changed or annulled as 

14 the court may determine, and shall, while they are in 

15 force, supersede any order or decree under the provisions 
1(> of section thirty-three of chapter one hundred and fifty- 
17 three. 

1 Section 36. Section twenty-six of said chapter is 

2 hereby amended by striking out the word "superior", 

3 in the third line, and inserting in place thereof the word : 

4 — probate, — so as to read as follows: — Section 26. 

5 If, after a divorce has been decreed in another state or 

6 country, minor children of the marriage are inhabitants 

7 of this commonwealth, the probate court, upon the peti- 

8 tion of either parent or of a next friend in behalf of the 

9 children, after notice to both parents, may make like 

10 decrees relative to their care, custody, education and 

11 maintenance as if the divorce had been decreed in this 

12 commonwealth. 

1 Section 37. Section thirty-three of said chapter is 

2 hereby amended by striking out the words "and also 

3 after a decree for the appointment of trustees to receive 
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4 and hold property in trust for the use of the wife or 

5 children as before provided ", in the second, third and 

6 fourth lines, — and by striking out the words " and also 

7 relative to the appropriation and payment of the principal 

8 and income of the property so held in trust ", in the 

9 seventh and eighth lines, — so as to read as follows : — 

10 Section 33. After a decree for alimony or an annual 

11 allowance for the wife or children, the court may from 

12 time to time upon the petition of either party, revise and 

13 alter its decree relative to the amount of such alimony 

14 or annual allowance and the payment thereof, and may 

15 make any decree relative to such matters which it might 

16 have made in the original suit. 

1 Section 38. A citation issued by the probate court 

2 upon a libel for divorce or for annulling or affirming 

3 marriage, shall be returnable, at the election of the 

4 libellant, at any return day which occurs after the ex- 

5 piration of fourteen days from, and within three months 

6 after, the date of said citation ; but the court may make 

7 it returnable at other times. 

1 Section 39. The fee for the entry of a libel for di« 

2 vorce or for annulling or affirming marriage, including 

3 the issuing of any order of notice or of any interlocutory 

4 or final order, rule, decree or process thereon, shall be 

5 five dollars, which shall be paid by the libellant to the 

6 register of probate, and by him shall be accounted for and 

7 paid over in the manner required by section sixteen of 

8 chapter one hundred and sixty-four of the Revised Laws. 

1 Section 40. Registers of probate shall hereafter give 

2 such notices to the district attorneys and make such re- 

3 turns to the secretary of the commonwealth as are now 

4 required of clerks of courts under the provisions of sec- 
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5 tions forty-one and forty-two of chapter one hundred and 

6 fifty-two of the Revised Laws. 

1 Section 41. Registers of probate and insolvency and 

2 assistant registers of probate and insolvency in the several 

3 counties shall, by virtue of their offices, be clerks and 

4 assistant clerks, respectively, of the probate courts and 

5 courts of insolvency of their counties. 

1 Section 42. Until rules for regulating practice in di- 

2 vorce are adopted by the judges of the probate courts, 

3 under the authority of section twenty-nine of chapter one 

4 hundred and sixty-two of the Revised Laws, the rules of 

5 the superior couil shall so far as applicable apply to such 

6 proceedings. 

ATTACHMENTS. 

1 Section 43. Section thirty-eight of chapter one hun- 

2 dred and sixty-seven of the Revised Laws is hereby 

3 amended by adding at the end thereof the following : — 

4 And no attachment of real or personal property shall be 

5 made on mesne process, unless the declaration in the suit 

6 is inserted in the writ before the attachment is made, and 

7 unless there is annexed to the writ before service an affi- 

8 davit of the plaintiff or some person in his behalf, made 

9 before an officer authorized to administer oaths, verifying 
10 the cause of action, in form substantially as follows : — 

11 ss. (Date.) 

12 I, , the plaintiflf (on behalf of 

13 the plaintiflf) in the foregoing wnt, hereby solemnly swear (or 

14 affirm) that I have (said plaintiflf has) a good cause of action 

15 as set out in said writ and declaration, and reasonable expectation 

16 of recovering judgment for the amount claimed in the declaration 

17 therein. 

18 ' Subscribed and sworn to before me, 

19 {Official Character.) 
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20 — so as to read as follows : — Section 38. All real and 

21 personal property which is liable to be taken on execu- 

22 tion, except such personal property as, from its nature 

23 or situation, has been considered as exempt according 

24 to the principles of the common law as adopted and 

25 practised in this commonwealth, and except as provided 

26 in the two following sections, may be attached upon the 

27 original writ in any action in which debt or damages 

28 are recoverable, and may be held as security to satisfy 

29 such judgment as the plaintiff may recover ; but no at- 

30 tachment of land shall be made on a writ returnable 

31 before a police, district or municipal court or a trial 

32 justice unless the debt or damages demanded therein 

33 exceed twenty dollars. And no attachment of real or 

34 personal property shall be made on mesne process, unless 

35 the declaration in the suit is inserted in the writ be- 

36 fore the attachment is made, and unless there is annexed 

37 to the writ before service an affidavit of the plaintiff or 

38 some person in his behalf, made before an officer author- 

39 ized to administer oaths, verifying the cause of action, 

40 in form substantially as follows : — 

41 ss. (Date.) 

42 I, , the plaintiff (on behalf of 

43 the plaintiff) in the foregoing writ, hereby solemnly swear (or 

44 affirm) that I have (said plaintiff has) a good cause of action as 

45 set out in said writ and declaration, and reasonable expectation 

46 of recovering judgment for the amoimt claimed in the declaration 

47 therein. 

48 Subscribed and sworn to before me, 

49 (Official Character.) 
PLEADING AND PRACTICE. 

1 Section 44. Section nineteen of chapter one hundred 

2 and fifty-nine of the Revised Laws is hereby amended 
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3 by striking out the word " thirty " in the third line, and 

4 inserting in place thereof the word: — twenty, — so as 

5 to read as follows : — Section 19. A party who is ag- 

6 grieved by a final decree of a justice of the supreme judi- 

7 cial court or a final decree of the superior court may, 

8 within twenty days after the entry thereof, appeal there- 

9 from. An appeal from a final decree of a justice of the 

10 supreme judicial court shall be entered on the docket of 

11 that court, and an appeal from a final decree of the 

12 superior court shall forthwith be entered in the supreme 

13 judicial court. The copies and papers in the cause shall 

14 be prepared by the clerk of the court and transmitted to 

15 the supreme judicial court and entered on the docket of 

16 the full court. When such appeals have been entered as 

17 aforesaid, all proceedings under such decree shall be 

18 stayed, and the cause shall thereupon be pending before 

19 the full court, which shall hear and determine the same, 

20 and affirm, reverse or modify the decree appealed from. 

21 Upon the reversal of a final decree, the court may remand 

22 the cause to a justice of the supreme judicial court or 

23 to the superior court, with such directions as are neces- 

24 sary and proper further to proceed therein, or the court 

25 may refer it to a master or take such other order relative 

26 to future proceedings therein as equity and the just and 

27 speedy determination of the case require. 

1 Section 45. Section thirty of said chapter is hereby 

2 amended by striking out the word "thirty", in the 

3 second line, and inserting in place thereof the word : — 

4 ten, — so as to read as follows: — Section 30, If the 

5 defendant in a suit in equity in the superior court, or 

6 a person in his behalf, within ten days after the day for 

7 appearance, makes affidavit of his belief that the matter 

8 involved in the suit equals four thousand dollars in value, 
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9 that his interest alone or with the interest of any other 

10 defendant having a joint or common interest with him 

11 equals said value, and that he has a substantial defence, 

12 and of his intention to bring the cause to a hearing, the 

13 case, with the papers therein shall, upon his request and 

14 at his expense, be forthwith removed to the supreme 

15 judicial court, where it shall proceed as if originally com- 

16 menced therein. Before such removal the superior court 

17 may make such orders for the appointment of receivers, 

18 and of injunction or prohibition, or for continuing the 

19 same in force, as are necessary for the protection of the 

20 rights of the parties until the case shall be heard by 

21 the supreme judicial court ; subject, however, to be modi- 

22 fied or annulled by the order of that court upon motion 

23 after the case has been removed. 

1 Section 4(>. Section thirty-four of said chapter is 

2 hereby amended by striking out the word "thirty", in 

3 the second line, and inserting in place thereof the word : 

4 — twenty, — and by adding at the end of said section the 

5 words : — provided^ however^ that if the justice by whom 

6 or by whose order the final decree was made is of 

7 opinion that the appeal from such decree is groundless 

8 and intended merely for delay, process for the execution 

9 of the decree may be awarded notwithstanding the appeal, 

10 — so as to read as follows : — Section 34, No process 

11 for the execution of a final decree of either court shall 

12 issue until the expiration of twenty days after the entry 

13 thereof, unless all parties against whom such decree is 

14 made waive an appeal by a writing filed with the clerk 

15 or by causing an entry thereof io be made on the docket : 

16 provided, however y that if the justice by whom or by 

17 whose order the final decree was made is of opinion that 

18 the appeal from such decree is groundless and intended 
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19 merely for delay, process for the execution of the decree 

20 may be awarded notwithstanding the appeal. 

1 Section 47. Section nine of chapter one hundred and 

2 seventy-three of the Revised Laws is hereby amended by 

3 adding after the word " person ", in the second line, the 

4 words : — or an attachment of real or personal property, 

5 — so as to read as follows : — Section 9. In actions of 

6 contract or tort, unless an arrest of the person or an 

7 attachment of real or personal property is made or ex- 

8 cept as provided in section thirty-nine of chapter one 

9 hundred and sixty-seven, the writ need not contain a 

10 declaration nor any description of the cause of action in 

11 which it is intended to declare except the name of the 

12 division thereof; but if in such actions in police, dis- 

13 trict or municipal courts or before trial justices the 

14 declaration is not inserted before the service of the writ, 

15 the defendant shall, upon motion, be entitled as of right 

16 to a continuance for at least seven days after the return 

17 day. 

1 Section 48. Section ten of said chapter is hereby 

2 amended by striking out the word " an ", in the sixth 

3 line, and inserting in place thereof the word : — no, — 

4 so as to read as follows : — Section 10. The declaration, 

5 unless it has been inserted in the writ, may be filed in 

6 the clerk's office, or in the office of the justice of a police 

7 or district court which has no clerk, on or before the 

8 return day of the writ, or it may be filed with a trial 

9 justice at the time and place at which the writ is re- 

10 turnable. If, in an action in which there has l>een no 

11 attachment of property, the declaration and bill of par- 

12 ticulars, when such bill is necessary, have not been in- 

13 serted in the writ, a copy thereof shall be furnished to 
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14 the defendant or his attorney within three days after a 

15 demand in writing therefor upon the plaintiflF or his 

16 attorney. 

1 Section 49. Section thirty-five of said chapter is 

2 hereby amended by inserting after the word " required^', 

3 in the sixth line, and before the word " to ", in the 

4 seventh line, the words : — in his pleadings, — so as to 

5 read as follows : — Section 35. The allegations and de- 

6 nials of each party shall be so construed by the court as 

7 to secure as far as possible substantial precision and cer- 

8 tainty and to discourage vagueness and loose generalities. 

9 A substantive fact which is alleged with substantial pre- 

10 cision and certainty and is not denied in clear and 

11 precise terms, shall be held to be admitted. No party 

12 shall be required in his pleadings to state evidence, or 

13 to disclose the means by which he intends to prove his 

14 case. 

1 Section 50. Section forty of said chapter is hereby 

2 amended by adding at the end thereof the words : — The 

3 coui-t in which an action is pending may at any time, 

4 after notice and hearing, require either party to furnish 

5 an indorser for costs or to give bond with sufficient surety 

6 or sureties approved by the parties or the court for the 

7 payment of costs, — so as to read as follows : — Section 

8 40, If a plaintiflF who is not an inhabitant of the com- 

9 monwealth has, by accident, mistake or inadvertence, 

10 failed to have his writ, bill or petition indorsed as re- 

11 quired by the preceding section, the court may at any 

12 stage of the case, upon terms, allow him to procure an 

13 indorser with the same efliect as if the writ, bill or peti- 

14 tion had been indorsed before the entry thereof. The 

15 court in which an action is pending may at any time, 
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16 after notice and hearing, require either party to furnish 

17 an indorser for costs or to give bond with sufficient surety 

18 or sureties approved by the parties or the court for the 

19 payment of costs. 

1 Section 51. Section forty-four of said chapter is 

2 hereby amended by inserting after the word " indorser ", 

3 in the first line, the words : — or give bond, — and by 

4 adding at the end of said section the words : — If a de- 

5 fendant or party other than the plaintiff fails to procure 

6 an indorser or to give bond according to the order of 

7 the court, the court may make such order for continuance 

8 or default as justice may require, — so as to read as fol- 

9 lows : — Section 44. If a plaintiff fails to procure an 

10 indorser or give bond according to the order of the court 

11 his action shall be dismissed and the defendant or other 

12 party shall recover his costs. If a defendant or party 

13 other than the plaintiff fails to procure an indorser or 

14 to give bond according to the order of the court, the court 

15 may make such order for continuance or default as 

16 justice may require. 

1 Section 52 . Section fifty-two of said chapter is hereby 

2 amended by striking out the word " shall ", in the sev- 

3 enth line, and inserting in place thereof the word: — 

4 may, — so as to read as follows : — Section 52. The 

5 supreme judicial court or the superior court may at any 

6 time before final judgment, and upon terms, allow 

7 amendments changing an action at law into a suit in 

8 equity, or a suit in equity into an action at law, if it 

9 is necessary to enable the plaintiff* to sustain the action 

10 or suit for the ^ cause for which it was intended to be 

11 brought. The court in which the amendment is allowed 
12 ' may retain jurisdiction of the cause as amended. 
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1 Section 53. Section fifty-five of said chapter is 

2 hereby amended by striking out said section and insert- 

3 ing in place thereof the following : — Section 55, In any 

4 action of contract in which the defendant has appeared, 

5 any plaintiff, or if a corporation its treasurer, may 

6 at any time before the case is in order for trial file 

7 an affidavit verifying the cause of action and stating that 

8 in his belief there is no defence thereto ; and thereupon 

9 the clerk shall issue an order requiring the defendant 

10 to show cause in writing and under oath why judgment 

1 1 should not be given for the plaintiff. The plaintiff shall 

12 immediately give notice in writing to the defendant of 

13 such order, and unless the defendant, within seven days 

14 after such notice, or within such further time as the court 

15 may allow, consents to a default and to judgment for 

16 the amount demanded, if the claim is to recover a debt, 

17 or liquidated demand, or unless by affidavit setting out 

18 specifically and clearly the substantive facts upon which 

19 he relies he discloses such facts as the court finds entitle 

20 him to defend, the couii; shall, except as hereinafter pro- 

21 vided, advance said action for speedy trial ; but if, upon 

22 a hearing under such order and notice, the court does 

23 not so advance the action or order judgment, it may in 

24 its discretion award the defendant reasonable costs. The 

25 court shall require the defendant to disclose specifically 

26 and clearly the substantive facts upon which he relies ; 

27 and in any trial any affidavit so filed, as herein provided, 

28 by any party may be given in evidence against him. The 

29 court shall, if substantive facts making out a good cause 

30 of action for the plaintiff are admitted to be true, or 

31 if the facts alleged by or on behalf of the defendant 

32 do not in law constitute in the opinion of the court a 

33 defence to the action, order judgment for the plaintiff 

34 in such sum as is justly due. The defendant may within 



Digitized by VjOOQIC 



ON DELAY IN CIVIL ACTIONS. 143 

35 forty-eight hours after notice of such order claim an 

36 exception thereto, and further proceedings may be had 

37 as upon an exception claimed at a triaL If, in an action 

38 appealed by the defendant from a police, district or 

39 municipal court or trial justice, the court is satisfied, 

40 upon an inspection of the declaration, that the plaintiff 

41 seeks to recover solely for his personal labor, with or 

42 without interest, the court shall upon motion advance 

43 such action for speedy trial. In any action in which a 

44 defendant has appeared and answered, such defendant, 

45 or if a corporation its treasurer, may at any time before 

46 the case is in order for trial file an aflidavit stating that 

47 in his belief there is no merit in the action ; and there- 

48 upon the clerk shall issue an order requiring the plaintiff 

49 to show cause why he should not become non-suit. The 

50 defendant shall immediately give notice in writing to 

51 the plaintiff of such order, and unless within seven days 

52 after such notice, or within such further time as the court 

53 may allow, the plaintiff consents to a non-suit, or unless 

54 by affidavit setting forth specifically and clearly the 

55 substantive facts upon which he relies he discloses such 

56 facts as the court finds entitle him, if true, to maintain 

57 his action, the court shall enter a non-suit against him. 

58 If the substantive facts alleged are admitted to be true, 

59 but in the opinion of the court are not sufficient in law 

60 to maintain the action, the court shall order judgment for 

61 the defendant. The plaintiff may within forty-eight 

62 hours after notice of such order claim an exception 

63 thereto, and further proceedings may be had as upon an 

64 exception claimed at a trial. If the action is ordered to 

65 stand for trial, the plaintiff shall be entitled to his rea- 

66 sonable costs ; and at any trial of the action any affidavit 

67 filed by either party, as herein provided, may be given 

68 in evidence against him. Save as herein otherwise pro- 
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69 vided, the decision of the court upon such proceedings 

70 shall be final. 

1 Section 54. Section fifty-six of said chapter is hereby 

2 amended by striking out the words " the supreme judicial 

3 court and ", in the second line, — and by inserting after 

4 the word "jury ", in the tenth line, the words : — and 

5 pays into court therewith as a jury fee the sum of ten 

6 dollars, — so as to read as follows : — Section 56. A 

7 separate list of cases which are to be tried by a jury shall 

8 be kept in the superior court, and no action shall be en- 

9 tered thereon unless a different provision is elsewhere 

10 expressly made, or unless a party, before issue joined or 

11 within ten days after the time allowed for the filing of 

12 the answer or plea, or within ten dayk after the answer 

13 or plea has by consent ot the plaintiff or by permission 

14 of the court been filed, or within such time after the 

15 parties are at issue as the court may by general or special 

16 order direct, files a notice that he desires a trial by jury, 

17 and pays into court therewith as a jury fee the sum of 

18 ten dollars ; but in a case in which damages are de- 

19 manded, the court may of its own motion refer the assess- 

20 ment thereof to a jury. 

1 Section 55. Section sixty of said chapter is hereby 

2 amended by striking out all after the word " inter- 

3 rogated ", in the third line, so as to read as follows : — 

4 Section 60, Each interrogatory shall be answered sep- 

5 arately and fully. The answers shall be in writing, 

6 under oath, and shall be signed by the party interrogated. 

1 Section 56. Section sixty-three of said chapter is 

2 hereby amended by striking out all after the word " in- 

3 terrogated ", in the fifth line, so as to read as follows : — 

Digitized by VjOOQIC 



ON DELAY IN CIVIL ACTIONS. 145 

4 Section 63. The party interrogated shall not be obliged 

5 to answer a question or produce a document if it would 
6 . tend to criminate him, or to disclose his title to any 

7 property the title whereof is not material to the trial 

8 of the action in the course of which he is interrogated. 

1 Section 57. Section seventy-seven of said chapter is 

2 hereby amended by striking out said section, and insei-t- 

3 ing in place thereof the following : — Section 77. If 

4 parties to an action upon the trial list at a sitting of 

5 the superior court file an agreement that such action 

6 shall not be held for trial before a certain day in the 

7 same or a successive sitting, the action, if reached in 

8 its order upon said trial list before such day, shall be 

9 postponed thereto, and shall be placed upon a list of 

10 actions in order for trial on such day next after the cases, 

11 if any, which were on the list for the preceding day: 

12 provided^ however^ that this shall not apply to actions 

13 placed upon an assigned list by consent of the parties 

14 or by order of the court made in such action. If two 

15 or more actions are so postponed to the same day, they 

16 shall be placed upon the trial list for that day in the 

17 order in which the agreements for their postponement 

18 were filed. Instead of so postponing a case, the parties 

19 may, by a writing filed with the clerk, or orally in his 

20 presence, agree that the action be passed ; and thereupon 

21 it shall be stricken from the list, and shall not be re- 

22 stored thereto except upon order of the court and after 

23 three days' notice in writing given by either party to the 

24 other. No agreement postponing or passing an action 

25 shall be valid except by order of the court, if filed or 

26 made in an action which is in order for trial and is 

27 reached for trial on the day such agreement is made or 

28 filed. 
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1 Section 58. Section seventy-nine of said chapter is 

2 hereby amended by adding at the end thereof the words : 

3 — or except as hereinafter provided, — so as to read as 

4 follows: — Section 79. The trial of questions of fact 

5 shall proceed although exceptions have been filed and 

6 allowed therein, and such further proceedings shall be 

7 had as the court orders; but judgment shall not be eti- 

8 terefl unless the exceptions are adjudged immaterial, 

9 frivolous or intended for delay, or except as hereinafter 
10 provided. 

1 Section 59. Section eighty-five of said chapter is 

2 hereby amended by adding at the end thereof the words : 

3 — and any allegations of fact in the pleadings may bn 

4 admitted in evidence against the party making the allega- 

5 tions, — so as to read as follows : — Section 85. Plead- 

6 ings shall not be evidence on the trial, but the allegations 

7 therein shall bind the party who makes them, and any 

8 allegations of fact in the pleadings may be admitted in 

9 evidence against the party making the allegations. 

1 Section 60. Section one hundred and six of said 

2 chapter is hereby amended by striking out the word 

3 " any ", in the fourth line, and inserting in place thereof 

4 the word : — a, — by inseiling after the word " other- 

5 wise", in the fifth line, the words : — except in equity, 

6 — by striking out the word "jury", in the fifth line, 

7 and inserting in place thereof the word : — judge, — by 

8 striking out the words " except in actions tried by three 

9 justices of the superior court under the provisions of 

10 section five of chapter one hundred and fifty-seven and 

11 except upon answers in abatement or motions to dismiss 

12 for defect of form of process ", in the sixth, seventh, 

13 eighth, ninth and tenth lines, — and by insei-ting at the 



GooqIc 



Digitized by V^jOOQ 



ON DELAY IN CIVIL ACTIONS. 147 

14 end thereof the following: — In causes otherwise ripe 

15 for judgment save for the filing of exceptions judgment 

16 shall be entered as of course sixty days after the verdict 

17 of the jury is rendered or the decision of the court filed 

18 in cases tried without a jury, and in all causes any ex- 

19 ceptions claimed shall be deemed to be waived, unless 

20 the bill of exceptions has been allowed, or an order en- 

21 tered in the cause upon motion and hearing extending 

22 time for the allowance of the exceptions and staying the 

23 entry of judgment, — so as to read as follows: — Sec-- 

24 tion 106, Exceptions may be alleged by any party who is 

25 aggrieved by an opinion, ruling, direction or judgment 

26 of the supreme judicial court or of the superior court 

27 which is rendered upon any matter of law in a civil 

28 cause, according to the course of the common law or 

29 otherwise except in equity, tried by a judge or heard by 

30 the court, or upon a motion for a new trial. The excep- 

31 tions shall be reduced to writing and filed with the clerk 

32 and notice thereof shall be given to the adverse party, 

33 in civil cases tried by a jury, within twenty days after 

34 the verdict is rendered, and in cases tried without a jury, 

35 within twenty days after the notice of the decision has 

36 been received, unless further time is allowed by the court. 

37 The clerk, immediately on the filing of the exceptions, 

38 shall present them to the couil, and if, upon examination 

39 thereof by the presiding justice, after hearing the parties, 

40 the Exceptions are found conformable to the truth, they 

41 shall be allowed by him. In causes otherwise ripe for 

42 judgment save for the filing of exceptions judgment shall 

43 be entered as of course sixty days after the verdict of 

44 the jury is rendered or the decision of the court filed 

45 in cases tried without a jury, and in all causes any ex- 

46 ceptions claimed shall be deemed to be waived, unless 

47 the bill of exceptions has been allowed, or an order en- 
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48 tered in the cause upon motion and hearing extending 

49 time for the allowance of the exceptions and staying the 

50 entry of judgment. 

1 Section 61. Said chapter one hundred and seventy- 

2 three is hereby further amended by adding at the end 

3 thereof the following sections : — Section 131. The full 

4 court may in any cause pending before it on exceptions, 

5 report, reservation or appeal, hear by witnesses or other- 

6 wise any testimony claimed to have been erroneously 

7 excluded at the trial of said cause. Section 132, The 
S full court may by rescript or otherwise, in any cause 
9 pending before it on exceptions, report, reservation or 

10 appeal, direct the entry of such judgment or decree as 

11 justice requires, notwithstanding error at the trial or 

12 hearing, if it is satisfied there has been a full and fair 

13 trial or hearing, and that the substantial rights of the 

14 appellant, excepting party or party aggrieved have not 

15 been prejudiced by the error. In any such cause where 

16 the only prejudicial error has been in the submission of 

17 the case to a jury, it shall order judgment to be entered 

18 for the party then appearing entitled to prevail. 

1 Section 62. Section twenty-five of chapter one hun- 

2 dred and seventy-five of the Revised Laws is hereby 

3 amended by adding at the end thereof the following : — 

4 The court or a judge may, in any cause or matter pend- 

5 ing before it or him, where it shall appear necessary for 

6 the purposes of justice, make any order for the exaraina- 

7 tion upon oath before the court or judge or any officer 

8 of the court, or any other person, and at any place, of 

9 any witness or person, and may empower any party to 

10 any such cause or matter to give such deposition in evi- 

11 dence therein on such terms, if any, as the court or judge 
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12 may direct, — so as to read as follows : — Section 25. 

13 Depositions may be taken as provided in this chapter, to 

14 be used before courts, magistrates or other persons au- 

15 thorized to examine witnesses, except in criminal cases. 

16 The court or a judge may, in any cause or matter pend- 

17 ing before it or him, where it shall appear necessary for 

18 the purposes of justice, make any order for the examina- 

19 tion upon oath before the court or judge or any officer 

20 of the court, or any other person, and at any place, of any 

21 witness or person, and may empower any party to any 

22 such cause or matter to give such deposition in evidence 

23 therein on such terms, if anj'-, as the court or judge may 

24 direct, 

COSTS AND FEES. 

1 Section 63. Section five of chapter two hundred and 

2 three of the Revised Laws is hereby amended by striking 

3 out the word " twenty ", in the fourth line, and inserting 

4 in place thereof the words: — two hundred, — and by 

5 striking out the word " twenty ", in the eighth line, and 

6 inserting in place thereof the words ; — two hundred, — 

7 so as to read as follows : — Section 5. If, in a personal 

8 action, except, an action of replevin or an action under 

9 the provisions of section fifteen of chapter one hundred 

10 and ninety-six, which is commenced in the superior court, 

11 the plaintiff does not recover final judgment for more 

12 than two hundred dollars for debt or damages, he shall 

13 recover no costs, unless the right to an easement or the 

14 title to land is drawn in question and the justice before 

15 whom the action is tried so certifies, or unless the plain- 

16 tiff's claim, as established on the trial, exceeds two hun- 

17 dred dollars, and is reduced to that amount or less by 

18 set-offs which could not have been proved in payment. 

1 Section 64. Section twenty-four of said chapter is 
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2 hereby amended by striking out the word "three", in 
H the fourth line, and inserting in place thereof the word : 

4 — five, — and by inserting, between the fourth and fifth 

5 lines, the words : — For a jury fee, ten dollars, if a jury 

6 is claimed by the party prevailing, — so as to read as 

7 follows : — Section 24. There shall be allowed as costs 

8 in a civil action in the supreme judicial couil or in the 

9 superior court, in addition to other disbursements allowed 

10 by law, as follows : — 

11 For the entry fee, five dollars. 

12 For a jury fee, ten dollars, if a jury is claimed by the 

13 party prevailing. 

14 For the declaration, fifty cents. 

15 For an attorney's fee, if an issue in law or fact is 

16 joined, two dollars and fifty cents ; if not, one dollar 

17 and twenty-five cents. 

18 For a term fee, five dollars for each sitting while the 

19 action is pending, not exceeding three sittings, except by 

20 an order of the court. If an action or if any question 

21 of law therein is carried to the full court, two additional 

22 term fees may be allowed. If the defendant is defaulted 

23 without having appeared, only one term fee shall be 

24 allowed. 

25 For travel, except to carry to, or to take from, the 
20 clerk's office any writ or process, thirty-three cents for 

27 every ten miles, not exceeding eighty miles out and home, 

28 unless the party, his agent or attorney actually travels 

29 more than forty miles for the express purpose of attend- 

30 ing the court in such cause. In such case, allowance 

31 may be made, in the discretion of the court, according to 

32 the distance actual Ij^ travelled. 

1 Section 65. Section six of chapter two hundred and 

2 four of the Revised Laws is hereby amended by striking 
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3 out the word "three", in the fifteenth line, and inserting 

4 in place thereof the word : — five, — by inserting between 

5 the seveat«enth and eighteenth lines the words : — For 

6 the filing of a claim of trial by jury, including the trial of 

7 issues framed by the land court or the probate courts, ton 

8 dollars, — and by inserting after the word "fee ", in the 

9 twenty-sixth line, the words : — or fee for a trial by 

10 jury, — so as to read as follows : — Section 6. The fees 

11 of clerks of the courts shall be as follows : — 

12 For a blank writ of attachment and summons or an 

13 original summons, five cents. 

14 For a subpoena for one or more witnesses, ten cents. 

15 For a venire facias for jurors, six cents. 

16 For a writ of review or other writ in civil proceedings, 

17 not before mentioned, five cents. 

18 For the entry of an action or suit, except a bastardy 

19 complaint, or of a libel for divorce, or of a petition in 

20 the supreme judicial court or the superior court or for 

21 filing a petition to the county commissioners, for taxing 

22 costs, for issuing a subpoena, injunction or execution, ex- 

23 cept an alias or renewed execution, and for issuing any 

24 order of notice of other mesne, interlocutory or final 

25 order, rule, decree or process authorized by law, five dol- 

26 lars, which shall be paid by the plaintiff, libellant, peti- 

27 tioner or appjellant, as the case may be. 

28 For the filing of a claim of trial by jury, including the 

29 trial of issues framed by the land court or the probate 

30 courts, ten dollars. 

31 For the entry, record and transmission of papers of 

32 each question or cause in the supreme judicial court for 

33 the commonwealth, three dollars. 

34 For a certificate of the proof of a deed in court, twenty 

35 cents. 

36 For the warrant for a county tax, twenty cents. 
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37 In civil actions in which the commonwealth or a county 

38 is the plaintiff, no entry fee or fee for a trial by jury 

39 shall be paid, but if the plaintiff prevails, it shall be 

40 taxed against the defendant. 

1 Section 66. Sections five, sixteen, eighteen, nineteen, 

2 and twenty of chapter one hundred and fifty-six of the 

3 Revised Laws, sections four, five, eight and twenty-six of 

4 chapter one hundred and fifty-seven of the Revised Laws, 

5 sections eight, nine, ten, eleven, twelve, thirteen, four- 

6 teen, fifteen, sixteen, seventeen, eighteen, nineteen, twenty , 

7 twenty-one,twenty-two,twenty-three,twenty-four,twenty- 

8 five, twenty-six, twenty-seven and twenty-eight of chapter 

9 one hundred and sixty-two of the Revised Laws, section 

10 eighty-one of chapter one hundred and seventy-three of 

11 the Revised Laws, and so much of sections six, thirteen 

12 and thirty-seven of chapter one hundred and twenty-eight 

13 of the Revised Laws, of sections three and eight of chap- 

14 ter four hundred and forty-eight of the acts of the 

15 year nineteen hundred and four, of chapter two hundred 

16 and eighty-eight of the acts of the year nineteen hundred 

17 and five, and of section three of chapter three hundred and 

18 forty-four of the acts of the year nineteen hundred and 

19 six, as are inconsistent herewith, and all acts and parts of 

20 acts inconsistent herewith are hereby repealed. 

1 Section 67. This act shall take effect on the first 

2 day of September, in the year nineteen hundred and ten. 
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Vaughan, Ernest H. . . . Vaughan, Esty & Clark, 340 Main St., 

Worcester. 



Wakefield, John Lathrop 
Wait, Wm. Cushing 
Walker, Henry 
Ward, Clarence S. 
Wardner, G. Philip 
Ware, Charles E. . 
Ware, Horace E. . 
Warner, H. E. . . 



Warner, Jos. B. 



Warner, M. B. . . 
Warren, Bentley W. 

Warren, Charles . 

Warren, Edward H. 
Warren, Joseph F. 
Warshauer, Charles S 
Waterman, Curtis H. 
Waters, Bertram G. 
Webster, Allen 
Webster, Charles S. 
Weed, Alonzo R. . 



19 Milk St., Boston. 
Court House, Boston. 

83 Cornhill, Boston. 

546 Tremont Bldg., Boston. 

28 State St., Boston. 

Fitchburg. 

110 Summer St., Boston. 

Warner, Warner & Stackpole, 84 State 

St., Boston. 
Warner, Warner & Stackpole, 84 State 

St., Boston. 
Pittsfield. 
Warren, Garfield, Whiteside & Lamson, 

60 State St., Boston. 
Warren, Peri*y & Codman, Journal Bldg., 

Boston. 

84 State St., Boston. 

Warren & Burt, 50 Congress St., Boston. 

53 State St., Boston. 

246 Washington St., Boston. 

92 State St., Boston. 

438 Main St., Springfield. 

405 Main St., Worcester. 

113 Devonshire St., Boston. 
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Weed, C. F. ... 


. . 53 State St., Boston. 


Weed, George M. 


. . Brewer, Weed & Weed, 113 Devonshire 




St., Boston. 


Weeks. Edgar . . . 


. .* Marlborough. 


Welsh, Walter . . . 


. . Provincetown. 


Wellman, Arthur H. . 


. . 1040 Old South Bldg., Boston. 


Weston, Robert D. . 


. . 70 State St., Boston. 


Wharton, Wm. F. . 


. . 60 State St., Boston. 


Wheeler, Henry . . 


. . Hutchms & Wheeler, 511 Sears Bldg., 




Boston. 


White, Alden P. . . 


. . Salem. 


WhiU, Lloyd E. . . 


. . Couit House, Boston. 


White, Luther . . . 


. . Chicopee. 


Whiteside, Alexander 


. . Warren, Garfield, Whiteside & Lam son. 




60 State St., Boston. 


Whitman, Edmund A. 


. . 1101 Pemberton Bldg., Boston. 


Whitteraore, C. A, . 


. . 728 Exchange Bldg., Boston. 


Whittlesey, John J. . 


. . 1 Central Block, Pittsfield. 


Wier, FredN. . . . 


. . 103 Central St., Lowell. 


Wiggin, Joseph . . 


. . Wiggin & Wiggin, 28 State St., Boston. 


Williams, A. Nathan . 


. . 10 Tremont St., Boston. 


Williams, Charles M. 


. . Old Lowell Natl Banfc Lowell. 


Williams, Harold P. . 


. . 60 Congress St., Boston. 


Williams, Moses . . 


. . 126 State St., Boston. 


Williston, Samuel . . 


. . Harvard Law School, Cambridge. 


Wilson, Butler R. . . 


. . 34 School St., Boston. 


Wilson, Edgar V. . . 


. . Athol. 


Winn, John J. . . . 


. . Haverhill. 


Wolcott, Roger . . 


. . 60 State TSt., Boston. 


Wood, L. Elmer . . 


. . 119 Granite Block, Fall River. 


Wooden, Frederick G. 


. . City Solicitor, Springfield. 


Worthen. Albert P. . 


. . 27 School St., Boston. 


Worthington, John W. 


. . 89 State St., Boston. 


Wrightington, S. R. . 


. . 31 State St., Boston. 


Wyman, Bruce . . . 


. . Harvard Law School, Cambridge. 


Wyman, Henry A. 


. . 63 State St., Boston. 


Wyman, John P. . . 


. . 30 Court St., Boston. 


Young, Stephen E. . 


. . 84 State St., Boston. 


Youngman, Wm. S. . 


. . 84 State St., Boston. 



Digitized by 



Google 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 




Digitized by ' 
t 



Google 



Digitized by VjOOQIC 



